
 

 

  

Spotlight on Withdrawal Liability 

A multiemployer pension plan is a pension created by a collective bargaining 
agreement between a labor organization (union) and either an employer and/or 
a multi-employer organization.   Thousands of employers contribute to, and 
millions of employees are beneficiaries of multiemployer pension plans, 
otherwise known as Taft-Hartley plans.  Multiemployer pension plans are 
governed by the Employee Retirement Income Security Act of 1974.  
Employers who want to leave or cease to contribute to such a  plan may 
become subject to an assessment known as “Withdrawal Liability.” 
Withdrawal Liability is the employer’s payment for its share of unfunded 
liability of the Taft-Hartley plan from which the employer has withdrawn.  
Withdrawal Liability is determined in accordance with the plan and the 
federal multiemployer plan rules.  If your company is in a multiemployer 
pension plan, read this carefully 

 The status of an unfunded plan is designated as either “Critical,” 
“Critical and Declining” or “Endangered” status depending on a variety of 
factors.  Today, according to the Pension Benefits Guaranty Corporation over 
121 Taft-Hartley plans, affecting millions of employees, are in “critical and 
declining” status.  A plan is in “Critical Status” when the plan has funds to pay 
no more than 65% of the plan’s obligations.  Plans in “Critical Status” 
must implement a Rehabilitation Plan which will allegedly enable the plan to 
emerge from Critical Status.  Plans in “Critical and Declining Status” are 
projected to become insolvent within 15 years (or in some situations, 20 
years).  Accordingly, employers who cease participating in a Taft-Hartley plan 
in either “Critical” or “Critical and Declining Status” can be liable for 
significant payments to the plan.   

 After withdrawing from a plan, employers are often aware of the plan’s 
unfunded status due to annual notices sent by pension plans to contributing 
employers, as required by the Worker, Retiree and Employee Recovery Act of 
2008. These notices are known as WRERA Status Notices.  Employers are also 
provided with what is known as a withdrawal liability Notice of Assessment.  
The Notice of Assessment is usually a brief letter advising the withdrawn 
employer of the assessed withdrawal liability and the employer’s payment 
schedule to the fund.  This Notice of Assessment must be responded to within 
ninety (90) days (See, 29 U.S.C. §1399(b)(2)) or the employer, in almost all 
instances, will waive any rights to contest the withdrawal liability assessment.  
(See, 29 U.S.C. §1399(b)(2))  
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Due to the brevity of the Notice of Assessment employers often ignore it and by doing so waive 
all defenses the employer may have to the assessed withdrawal liability.  The consequence of 
ignoring the Notice is the debt becomes due and owing.  Accordingly, it is vitally important that 
employers, upon receipt of a Notice of Assessment contact counsel to discuss it.  Even if an 
employer timely files objections to a Notice of Assessment, there are many other time deadlines 
that employers must follow to properly contest a withdrawal liability assessment.  These 
statutory deadlines are also strictly construed and interpreted. 

 Employers may also intentionally ignore a Notice of Assessment based on the mistaken 
belief that because the withdrawing employer has no assets it is “judgment proof.” Employers 
who adopt this course of action are often members of a controlled group.  In accordance with 
well-established law all of the assets in the controlled group can be used to satisfy the 
assessment of withdrawal liability, even if the assets were kept completely separate, were in 
different industries, and did not have identical ownership.  Therefore employers and businesses 
who believe their business is “judgement proof” and can ignore a withdrawal liability assessment 
are often mistaken because of the assets in the controlled group. 

 Under Treas. Reg. §1.414(c)-2(b)(1), a “parent-subsidiary group [i.e., a “controlled 
group”], of trades or businesses under common control” is a chain (or chains) of organizations in 
which:  (i) one or more of the organizations (other than the common parent) owns a “controlling 
interest” in the other organizations; and (ii) the common parent organization owns a “controlling 
interest” in at least one of the other organizations (not counting any direct ownership interest by 
the other organizations).  Under Treas. Reg. §1.414(c)-2(b)(2), a “controlling interest” means: (i) 
ownership of 80% of more of the total value of shares of all classes of stock of a corporation, (ii) 
ownership of 80% or more of the profits interest or capital interest of a partnership, (iii) 
ownership of a sole proprietorship, and (iv) ownership of 80% or more of the actuarial interest 
in a trust or estate.  The actuarial interest of each beneficiary of a trust or estate shall be 
determined by assuming the maximum exercise of discretion by the fiduciary in favor of such 
beneficiary. Treas. Reg. §1.414(c)-2(b)(ii).   

 Further, pursuant to section 29 U.S.C. 1301(b)(1), “[a]ll ‘trades or businesses’ under 
‘common control’ are treated as a single employer for the purpose of collecting withdrawal 
liability, and each is jointly and severally liable for the withdrawal liability of another.”  UFCW 
Local One Pension Fund v. Enivel Props., LLC, 791 F.3d 369, 371 (2d Cir. 2015 (29 U.S.C. 
§1301(b)(1). The Second Circuit has explained that, to “ensure the viability of multiemployer 
pension plans against the failure of a contributing employer,” the so-called “common control” 
doctrine includes “broad provisions that disregard the usual legal barriers between affiliated, but 
legally distinct, businesses.” Enivel Props., 791 F.3d at 371. To be a controlled group entity and 
be in a control group a fund must demonstrate that the controlled entity is operated for (1) for the 
primary purpose of income or profit; and (2) with continuity and regularity.”  Groetzinger, 480 
U.S. 23, 35 (1987).   

 Finally, in addition to the foregoing tests, there must be some common ownership 
between the various controlled group entities. Two or more businesses are “under common 
control” (and thus, are treated as a single employer) if they satisfy the requirements under 
Section 414(c) of the Internal Revenue Code of 1986 as amended (the “Code” or “IRC”) and the 
Treasury Regulations thereunder. PBGC § 4001.3(a)(1).  Under Treas. Reg. §1.414(c)-2(a), a 
group of trades or businesses are “under common control” if they are either: (i) a “parent-
subsidiary group of trades or businesses under common control”; (ii) a “brother-sister group of 



trades or businesses under common control”; or (iii) a “combined group of trades or businesses 
under common control.”  

 Significantly courts have “uniformly” held that when a company under common control 
leases its property “to a withdrawing employer,” that act is sufficient to render the property 
owner “a ‘trade or business’ for purposes of section 1301(b)(1).”  Swan Finishing Co., 2006 WL 
1292780 at *3 (collecting cases); see Cent. States De. & Sw. Areas Pension Fund v. Nagy, 714 
F.3d 545, 551 (7th Cir. 2013) (explaining that “leasing property to a withdrawing employer itself 
is categorically a ‘trade or business’ (citation omitted)); Trs. of Amalgamated Ins. Fund v. Saltz, 
760 F.Supp. 55, 57 (S.D.N.Y. 1991) (“[T]he rental of property to a corporation under common 
control with the property owner/lessor is sufficient to make the rental a trade or business.”  This 
holding of cases is particularly important due to the fact many businesses own the real estate in 
which or from which the withdrawing employer operates. 

 In sum, it is our strong advice that prior to withdrawing from a Taft-Hartley plan the 
employer should ascertain if the plan is unfunded, and if so, the employer’s estimated withdrawal 
liability.  By law, employers are permitted to ask for a withdrawal liability estimate from the 
pension plan from which they contribute.  We also advise employers to consider whether they 
are part of a “controlled group” analysis to see what assets, if any, could be taken to satisfy the 
fund’s withdrawal liability assessment.  Finally, after an employer has withdrawn from a Plan, 
any correspondence from a pension plan administrator should be carefully reviewed and 
forwarded to counsel for appropriate action.  Employers ignore the danger of assessed 
withdrawal liability at their own peril.  
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