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Food Industry Targeted

By Peter A. Schneider, Esq., partner and co-head of the Employment and Labor Group
at Meltzer, Lippe, Goldstein & Breitstone, LLP, Mineola, NY
The plaintiff’s bar and the U.S.
Department of Labor (DOL) are targeting the food industry for enforcement of the Fair Labor Standards
Act (FLSA). It is important that
businesses in the food service industry understand their requirements
under the FLSA or risk facing litigation and the associated costs and
penalties.
The FLSA and New York State
Labor Law, for example, mandate
payment of a minimum hourly wage
(NYS - $7.15, FLSA $7.25 effective
7/24/09) and payment of overtime at
1½ times the regular hourly rate for
hours worked in excess of 40 in a
week. An employer who loses a
wage/hour claim may pay double
the unpaid wages due to a statutory
penalty plus interest and the plaintiff’s attorney’s fees. Worse, many
cases involve multiple plaintiffs or a
class/ collective action. Following
are key concepts food service businesses should understand:
Hours of Work
Hours worked include all time
an employee is “suffered or permitted to work.” Employer policies
prohibiting employees from starting
work early or working overtime do
not relieve an employer’s payment
obligation when the rule is violated
and work is performed. Similarly,
an employee whose unpaid meal
period is interrupted or shortened
must be paid for their time worked.
Breaks of less than 20 minutes must
be paid under NYS law.
Exemptions
Payment of a salary does not
alone exempt an employer from
paying overtime. The most common

(Executive,
exemptions
Administrative and Professional)
require a salary of not less than
$536.10 and the performance of
specific duties.
To qualify as an Executive, the
individual must customarily direct
at least two full time employees,
have a primary duty of managing
the enterprise or department and
have the authority to hire/fire or otherwise change an employee’s status
or to effectively make such recommendations.
A salaried individual primarily
performing non-manual work unrelated to the production of company
products or services, who exercises
discretion and independent judgment regarding significant matters,
will satisfy the Administrative
exemption.
To qualify for the Professional
exemption, the individual must primarily perform work requiring
advanced knowledge in a field of
science or learning where the
knowledge is acquired by a prolonged course of specialized intellectual instruction.
Other exemptions from overtime include: certain commissioned
salespersons; certain systems analysts, programmers and engineers
with requisite salary or hourly rate;
and employees earning $100,000
annually who perform some but not
all duties requisite for the executive,
administrative or professional
exemption.
A salaried employee who is not
exempt is entitled to 1½ their regular hourly rate for hours over 40. A
New York federal court has stated

that the regular hourly rate is the
salary divided by 40 hours even if
the salary was based on more hours;
say 60. Thus, a $600.00 salary
becomes a $15.00 hourly rate not
$10.00. With statutory damages and
opposing attorney’s fees, the
employer would owe about
$46,000.00 for each year of noncompliance.
Tipping Rules
A New York employer may
pay a tipped food employee $2.55
less than the minimum wage. When
overtime is worked, the $2.55 tip
credit remains and the total of tip
credit and base must equal 1½ times
the minimum hourly wage. (Note:
NYSDOL has not yet determined
whether the tip credit will be adjusted with the increase in the federal
minimum wage effective July 24,
2009). If tips are pooled, they may
only be shared among employees
who customarily and regularly
receive tips. When improperly
shared with others, the tip credit will
be disallowed and the employer
must pay the full minimum wage.
Absence of Records
Failing to maintain records of
hours permits the use of any evidence, including a plaintiff-employee’s testimony, from which a reasonable inference may be drawn. As
the period of recovery under NYS
law is six years, records should be
kept that long.

high-efficiency lighting and refrigeration systems and a first-class
culinary innovation center.
With the opening of the new
distribution center in Perth Amboy,
U.S. Foodservice has been able to
strategically realign the tri-state
service area to improve responsiveness to its customer base while significantly reducing its carbon footprint. This will also enable the company to aggressively pursue new
growth opportunities in the largest
broadline market in the U.S.
“U.S. Foodservice decided at

the start of this recession that the
best strategy for our customers and
associates would be to invest in the
long-term success of our Perth
Amboy, NJ operations. With this
strategy we are able to continue to
invest in and grow our workforce,
and also provide our customers with
quality products and valuable services that are important to winning in
a challenging economy,” said
Chuck Gannon, president, U.S.
Foodservice-Metro New York.
“We supply and support many
small and large restaurants and food
service operations throughout the
Northeast, and these businesses pro-

vide jobs for thousands of local residents,” Gannon added. “We
employ 410 people in stable jobs
with competitive pay and benefits.
We are proud to provide some of the
best jobs in the food distribution
industry.”
“Because our people are the
critical link between the resources
and service capabilities of U.S.
Foodservice and our customers, we
recognize that even in these challenging times we cannot follow the
traditional pattern of retrenchment
and continue to give our customers
the level of service they need,” he
said.

Supreme Oil Company recently announced the acquisition of the
former Mike Rose Mayonnaise,
Dressing and Sauce facility in
Nashville, TN.
The
acquisition
furthers
Supreme Oil’s 65-year promise of
“high quality at the best value” and
gives the company the ability to
expand capabilities in the food service industry. The Nashville facility,
along with the existing New Jersey
and Alabama plants, will produce
vegetable oils, mayonnaise, salad
dressings, margarine, butter blends,
vinegar, barbeque, and other specialty sauces.
The Nashville facility will also
house the state-of-the-art “Supreme
Oil Kitchens,” where skilled culinary, R&D and food science professionals develop products that meet

the demands of the marketplace in a
cost-effective manner.
“This new plant is the jewel in
the Supreme Oil crown,” said
Michael Leffler, Supreme Oil’s
president.
In step with the strategic goal
of delivering the best products under
their family brand names, including
Admiration, Piknik, and Garden
Fresh, this new facility will allow
Supreme Oil to increase production
capability of private label brands, in
food service sizes as well as in the
full range of retail sizes.
“We have a vertically integrated manufacturing process that creates economy of scale in our operations. With this acquisition, we will
also have a much larger bench of
skilled professionals, from R&D to
customer service, enabling us to

deliver the highest quality products
the food service industry demands
around the world,” Leffler added.

Conclusion
A wage hour lawsuit can be
enormously expensive. The dramatic rise in these suits mandates the
auditing of payroll practices.

U.S. Foodservice-Metro NY To
Open New Distribution Facility
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published reports. The closing
will occur on November 10. The
facility, located at 123 Upper
Falls Blvd, is an arm of CocaCola Enterprises, Inc. While 57
manufacturing jobs will be cut
as a result, the 120 sales and
operations workers at the facility reportedly won’t be affected.
Coca-Cola Enterprises has said
that it will work with those
employees whose positions were
cut regarding future job
options, which could include
positions elsewhere in the company.

CIA Introduces
Online Learning
Coffee Module

The Culinary Institute of
America (CIA), in conjunction
with
Starbucks
Coffee
Foodservice division, has introduced the “Coffee: Brewing,
Tasting, and Cooking” Webbased learning module on the
college’s ciaprochef.com Web
site. “Coffee: Brewing, Tasting,
and Cooking” is a free online
learning module tracking
America’s favorite beverage
from bean to table. Among the
many topics explored in the
module are how coffee beans
are processed, how to brew
beans properly and how to evaluate a cup of coffee. Recipes and
videos created by CIA chefs feature new ideas and techniques
for cooking with coffee.
“Coffee: Brewing, Tasting, and
Cooking” was produced by the
CIA’s New Media group, and
can
be
found
at
www.ciaprochef.com.

A.J. Letizio
Appointed By
Cargill

The A.J. Letizio Sales &
Marketing Foodservice Division
has been appointed to represent
Cargill Meat Solutions for the
New England market, effective
August 4, 2009. Cargill Meat
Solutions
Corporation
of
Wichita, KS is a leading processor and distributor of fresh
beef, pork and turkey, plus
cooked and marinated meats.
“Our relationship with Cargill
spans 21 years, since our company began in business representing Marval Turkey in
1988,” says Al Letizio Jr., president of Windham, NH-based
A.J. Letizio Sales & Marketing.
“Cargill is our longest standing
business partner in our retail
division and we enthusiastically
welcome this expanded partnership with Jeff Williams and our
friends
in
the
Cargill
Foodservice division.”

Pastry Chefs
Team With
PreGel America
For Chef Series

PreGel America recently

announced the launch of its 5Star Chef Series, a series of
exclusive three-day educational
seminars. The program, which
begins in September, will feature internationally acclaimed,
champion pastry chefs dedicated to providing a superior level
of instruction on pastry and
dessert applications. Seminars
will provide attendees with
three days of lecture and handson, personalized instruction at
the
PreGel
Professional
Training Center in Concord,
NC. Topics will range within
these focus areas from themes
including the contemporary
chocolate buffet to the art of
sugar showpieces to fundamentals of competition and more.
Each series is open to an exclusive class of 16. To register, go
to www.5-StarChefSeries.com
or call (866) 977-3435.

Marzetti Honors
Chenault With
Sales Award

In honor of his outstanding
achievement as a representative
of T. Marzetti Company, John
Chenault is the recipient of the
Marzetti Masters Club Award.
The
accomplishment
is
Marzetti’s premiere sales award
given periodically to honor sales
representatives with long, successful histories with the company. Chenault began his sales
career as a sales representative
at Carnation Company. His successful career culminated with
nearly 30 years as a partner in
Chenault & Baroni, which
included 26 years of representation for T. Marzetti Company.
Chenault retired in April 2009.
The Marzetti Masters Club
Award, also known as the
Green Jacket Award because of
the green sport coat given to its
recipient, is awarded to either a
Marzetti broker or a Marzetti
employee.

Pepsi Bottling
Reports Second
Quarter 2009

The Pepsi Bottling Group,
Inc., reported second quarter
2009 net income of $211 million,
or diluted earnings per share
(EPS) of $0.96. This includes a
net after-tax gain of $39 million,
or $0.18 per share, as a result of
a benefit from the settlement of
tax
audits,
previously
announced
restructuring
charges and advisory fees relating to PepsiCo’s proposal to
acquire PBG. This compares to
net income of $174 million, or
$0.78 per diluted share, that the
company reported in the second
quarter of 2008.

Sysco’s Pulliam
Assumes New
Responsibilities

Sysco
Corporation
announced that Larry Pulliam,
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