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The complex web of laws governing the employer-employee relationship is expected to 
spin in a new direction under the Trump administration. And that’s good news for 
employers – and not such good news for workers. 
 
“We’re going to see a tectonic shift away from employee-focused policy measures toward 
employer-focused ones,” said Larry Martinez, a partner at Meltzer, Lippe, Goldstein & 
Breitstone in Mineola who will assume the role of co-chair of the firm’s labor and 
employment practice group in January. The sea change is expected as the new 
administration looks to cut the cost of doing business. 
 
“Over the last eight years, the pendulum has definitely swung more in favor of 
employees,” said Kimberly Malerba, a partner at Uniondale-based Ruskin Moscou 
Faltischek, who chairs the firm’s employment law practice group. Malerba noted that 
federal agencies like the National Labor Relations Board, Equal Employment 
Opportunity Commission and Department of Labor have been empowered by the 
Obama administration to advance regulations that protect workers’ rights. 
 
Under Obama, “the NLRB has been very union-oriented,” said Richard Finkel, a 
member in the Garden City office of Bond, Schoeneck & King. As one example, he 
pointed to the NLRB’s recent ruling that graduate students working as teaching and 
research assistants in private universities had the right to unionize. 
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The NLRB also sped up the unionization election process among other union-friendly 
rulings under Obama’s watch. 
 
With Trump taking over, “the constitution of the NLRB and the direction of the board 
will change,” Finkel said. 
 
In recent years, the EEOC has been an ardent supporter of the rights of LGBT workers. 
Title VII of the Civil Rights Act of 1964 protects against employment discrimination on 
the bases of race, color, national origin, sex and religion. There has been a push to 
expand the sex discrimination definition beyond gender to include protection based on 
sexual orientation and for transgender individuals. 
 
“The EEOC has furthered these agendas at the court level, filing suits on behalf of LGBT 
workers, seeking to expand their rights, and they have been largely successful,” Martinez 
said. “The question is whether the EEOC will be empowered to focus resources in that 
area under Trump.” 
 
Martinez said resources may also be diverted away from the recent equal pay initiative, 
in which the EEOC was empowered to expand reporting requirements for companies 
with 100 or more employees, requiring them to report salaries paid to male versus 
female employees, with the goal of identifying whether disparities exist. 
 
The DOL is likely headed for a similar twist in focus, Martinez said. 
“As soon as Obama took office, he advertised he would direct the DOL to audit 
employers on the concept of independent contractor classification,” Martinez said. “For 
many years, independent contractors hadn’t been entitled to healthcare and other 
benefits because they were considered independent. Obama cracked down, and a 
granular analysis was put in place to determine if an independent contractor really 
should be considered an employee. I think this will be rescinded; the concept created a 
new cost burden on employers, and Trump will likely scale back on those agency 
directives.” 
 
More recently, the DOL turned its attention to the classification of employees as exempt 
versus non-exempt from overtime. New regulations requiring employees who earn less 
than $47,476 per year to be classified as non-exempt regardless of their job duties were 
set to take hold Dec. 1. However, a Texas court enjoined the DOL from implementing the 
new rules on a nationwide basis at the eleventh hour, leaving the regulations and 
employers in a state of limbo. With the change in administration, “I doubt there will be a 
push in favor” of the new regulations, Martinez said. 
 
Expected changes with regard to the Affordable Care Act will likely lessen the 
administrative load on employers as well, Malerba said. 
 
One area where compliance requirements will likely increase is with regard to making 
sure employees are legally allowed to work here. 
“With Trump’s expected hard line on immigration, E-Verify may be made mandatory, 
and we may see an increase in audits to make sure employers aren’t hiring 



undocumented workers,” Malerba said. E-Verify is an internet-based system that allows 
employers to plug in information about employees or job candidates in order to 
determine their eligibility to work in the United States. 
 
Beyond federal laws, employers must comply with New York State employment laws, 
which “are always going to be more to the left – more pro-labor – than most states,” 
Finkel said. 
 
On the federal level, “it’s a monumental undertaking to reverse eight years of precedent, 
and it takes time for things to gain traction,” Finkel said. “I don’t know if Trump will be 
a two-term president, and it’s hard to say what he will get to and what he won’t.” 
 
But things are likely to get a little easier for employers. 
“From an employer’s perspective, it hasn’t been the greatest eight years,” Finkel said. 
“Workers’ rights are a good thing, but there’s a balance, particularly in the area of small 
business, when workers’ rights drown the employers. If that continues, there will be no 
employer and no worker.” 
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