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When it comes to giving references for former employees, if you don’t have anything 
nice to say, it’s best not to say anything at all. 
Giving employee references – even positive ones – can land companies in court, leading 
attorneys to recommend that employers set and adhere to strict reference policies. 
“Develop a written policy of what you will and won’t do,” said Mark Reinharz, a labor 
and employment attorney who is a member of Bond, Schoeneck & King in Garden City. 
Attorneys invariably advise clients that when it comes to sharing information on former 
employees, less is more. 
“I generally recommend that companies adopt a neutral reference policy and only 
provide dates of employment and position held,” said Kimberly Malerba, partner and 
chair of the employment practice group at Uniondale-based law firm Ruskin Moscou 
Faltischek. 
Some companies also disclose the former employee’s compensation information as part 
of their neutral reference policy, but Malerba advises against it. 
“There’s no benefit to the former employer in disclosing salary information,” she said. 
“A lot of times employers want to preserve their salary scale as confidential business 
information.” 
The policy should indicate who is going to field reference requests, and all requests 
should be forwarded to that person, even if the company is simply giving out name, rank 
and serial number. 
“You want to have one designated person – such as the human resources manager – 
handling the requests, so that the policy is followed consistently,” Reinharz said. 
When supervisors give references, it’s a “minefield of potential problems,” Malerba said. 
“Untrained supervisors can be the biggest liability because they speak with the voice of 
executive leadership but are not trained in the responsibilities of giving references,” said 
Christine Ippolito, principal of Compass Workforce Solutions, a Deer Park-based human 
resources company. 
“If a supervisor says ‘Johnny was a lousy employee,’ and the comment gets back to 
Johnny, and he doesn’t get the job, he can sue the former employer,” Reinharz said. 
Negative references can lead to claims of defamation or tortuous interference. 
Defamation refers to intentional false statements that harm another person; when these 
statements are oral, it’s called slander, and when they’re written, it’s libel. Tortuous 
interference occurs when a person intentionally damages another’s business 
relationships. 
Even when a truthful, negative statement is made – and it can be backed up with 
documentation – the company may still be forced to spend money to mount a defense if 
a suit is brought. 
Employers should bear in mind that if their negative reference prevents someone from 
getting a new job, that person “has more time to devote to bringing a claim against the 
former employer,” Malerba said. 
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In addition to steering clear of negative references as a way to avoid risk, “most 
companies don’t want their former employee to suffer further loss,” Ippolito said. “The 
most valuable asset someone has is the ability to hold down a job – most people are just 
thankful the former employee isn’t there anymore, and they want them to get a job.” 
Even if an employee was a terrible fit for one position or company, he may do much 
better in the next situation, she added. 
There are scenarios where even a positive reference can come back to haunt employers. 
For instance, Malerba said, a company might terminate someone for performance 
issues. The person might list his former supervisor as a reference, and that supervisor 
might (untruthfully) give a positive review of the former employee’s performance to the 
prospective employer. If the employee is in a protected class, he might claim, based on 
this contradictory reference, that the company fired him not for poor performance, but 
for a discriminatory reason, such as his age or race. 
Further, if a company gives a positive reference for a former employee it likes and a 
neutral or negative one for a former employee it doesn’t like – and those two individuals 
happen to be in different classes – the latter can claim the employer gave him a negative 
reference because of some discriminatory reason. This strengthens the case both for 
having a consistent policy and avoiding sharing opinions, whether positive or negative. 
Before giving out any information on a former employee, the HR manager or other 
designated person should request that the prospective employer provide a written 
release signed by the former employee, Reinharz said. 
“When you get a call, it could be an ex-spouse or ex-boyfriend or girlfriend fishing for 
information,” Ippolito said. “By getting a release, you know it’s a legitimate request and 
the employee has authorized the reference.” 
While a former employee may be concerned about how it will look if the former 
employer won’t give a reference, the new employer probably won’t be too surprised. 
“Neutral reference policies have become more common,” Malerba said. “There is an 
increasing understanding that a neutral reference does not indicate a negative 
reference.” 
More companies are turning to third-party vendors to conduct background checks, 
which include details of former employment, said Larry Martinez, a partner in the labor 
and employment practice group at Meltzer, Lippe, Goldstein & Breitstone in Mineola. As 
Martinez noted, companies who make employment decisions based on the information 
uncovered in third-party background checks must comply with a host of laws governing 
their use in the workplace. 
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