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Trusts   Estates

By Sharon L. KLein

1. Public Access to Surro-
gate’s Court Documents Limited: 
New Surrogate’s Court Rule. 

By Administrative Order dated 
Feb. 19, 2014, a new Surrogate’s 
Court rule was adopted,1 which 
limits public access to certain 
documents. The rule attempts 
to strike a balance between 
two competing interests: public 
access to judicial proceedings 
and privacy concerns. By their 
nature, filings in Surrogate’s Court 
proceedings often contain confi-
dential identifying and financial 
information. To protect privacy 
and enhance security given the 
dangers of information misuse 
(including identity theft), the new 
rule limits access to certain docu-
ments. Only interested parties 
(including potential beneficiaries 
and their counsel, public adminis-
trators and court personnel) can 
view: Guardianship proceeding 
filings pursuant to Surrogate’s 
Court Procedure Act Articles 17 
and 17A, death certificates, tax 
returns, documents containing 
social security numbers, inven-
tories of firearms and inventories 
of assets. Others can view these 
records with written permission 
of the Surrogate or Chief Clerk, 
which permission cannot be 
unreasonably withheld. Media 
groups have voiced opposition 
to the new rule on the basis that 
court documents should be pre-
sumptively open to the public.

On Nov. 6, 2014, a new redact-
ing requirement was adopted for 
certain confidential personal 
information contained in civil 
filings in Supreme and County 
courts.2 Compliance under the 
new rules will be voluntary for 
filings from Jan. 1 to Feb. 28, 2015, 
but mandatory thereafter. Those 
rules, which were adopted after 
the Surrogate’s Court rule, do 
not apply to filings in Surrogate’s 
Court. Given the fact that media 
groups have voiced opposition 
to the Surrogate’s Court rule and 
the fact that the redaction rule 
in Supreme and County courts 
represents a later and different 
approach to address the same 
types of concerns, the Surrogate’s 
Court rule is now being reviewed 
in light of those developments.

2. Disposition of Digital 
Assets: Approval of Uniform Law 
Leads to State-Level Momentum. 

As digitization in our modern 

world explodes, the ownership, 
transfer and disposition of digi-
tal assets present unprecedented 
challenges. Digital assets encom-
pass social media websites such 
as Facebook, email accounts such 
as Yahoo, personal accounts 
like Shutterfly and financial 
accounts. Family members can 
face many challenges in unlock-
ing a decedent’s digital informa-
tion, including establishing their 
rights to access that information, 
and retrieving confidential user 
IDs and passwords. Terms of 
Service (TOS) Agreements with 
individual providers (which are 
typically entered into by click-
ing “I agree” when opening) 

usually govern what happens to 
an account on the death of the 
owner. Often, they can provide 
that the account is not transfer-
able and all rights to the account 
cease on death. Federal and state 
laws that criminalize unauthor-
ized access to computers and 
prohibit the release of electronic 
account information can prevent 
fiduciary access to the digital 
assets.

The Uniform Fiduciary Access 
to Digital Assets Act (UFADAA) 
was approved by the Uniform 
Law Commission (ULC) on July 
16, 2014. The goal of the UFADAA 
is to remove barriers to a fiducia-
ry’s access to electronic records 
by reinforcing the concept that 
the fiduciary “steps into the 
shoes” of the account holder. 
The UFADAA uses the concept of 
“media neutrality:” If a fiduciary 
would have access to a tangible 
asset, the fiduciary will also have 
access to a similar type of digi-
tal asset. “Digital asset” is very 
broadly defined to mean a record 
that is electronic. The UFADAA:

• Goes beyond the estate 
situation and covers four 
common types of fiduciaries: 
personal representatives, 
guardians, agents acting 
under a power of 
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From landmark legislation, to important regulatory guidance 
to instructive case law, 2014 saw many significant New York 
developments, lessons and reminders.
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Yet the ordinary protec-
tions enjoyed by private trust 
beneficiaries against trustee 
misfeasance are currently 
unavailable to the “public” as 
beneficiary, even when trust-
ees seek to modify, through a 
cy pres proceeding, the terms 
of a charitable trust instrument 
that is more than a century old.2 
The doctrine of cy pres allows 
trustees to change the method 
of pursuing the trust’s mission 
when its current means becomes 
“impractical or impossible.”3 
Trustees must demonstrate 
not only that administration of 
the trust is impracticable but 
also must propose an alternate 
plan that is “cy pres comme 
possible,” meaning “as near as 
possible” to the original intent 
of the founder.4

Three cases involving cy pres 
and charitable enforcement 
issues raise important ques-
tions about who can protect 
the public interest in charitable 
trusts, and perhaps as impor-
tant, when. They are: a cy pres 
proceeding involving the District 
of Columbia’s oldest private art 
museum and college devoted to 
the arts, the Corcoran Gallery 
of Art and the Corcoran College 
of Art + Design (the Corcoran); 
a similar proceeding involving 
the Barnes Foundation in Phila-
delphia (the Barnes); and a peti-
tion filed by the Committee to 
Save Cooper Union to prevent 
the board of trustees of Cooper 
Union from charging tuition (the 
Cooper Union).

Corcoran Litigation

In 1869, William Corcoran, a 
wealthy businessman, estab-
lished Washington, D.C.’s oldest 
private art museum. In the deed 
of trust Corcoran expressed “a 
long cherished desire to estab-
lish an institution in Washington 
City to be ‘dedicated to art’ and 
used solely for the purpose of 
‘encouraging American genius.’”5 
The Corcoran Gallery’s original 
art works, acquired from Corco-
ran’s private collection, have 
been deemed one of the great-
est collections of American art 
ever assembled. Corcoran later 
funded the Corcoran College of 
Art + Design (the College), which 
promoted students’ access to 
the collection. In 1890, the trust-
ees acquired land across from 
the White House for a new build-
ing, known as the Flagg building, 
which houses the Gallery and 
College.6

The Corcoran trustees filed 

Charitable institutions, by 
definition, are created for 
the benefit of the public. 

Often, they are beneficiaries of 
trust instruments.1 

a cy pres petition seeking to 
merge the Gallery with the 
National Gallery of Art (NGA), 
which would take over the col-
lection, and its College (including 
the Flagg building) with George 
Washington University (GW), 
which would operate under the 
GW name.7 The trustees alleged 

deterioration of Corcoran’s 
overall financial condition due 
to a lack of wealthy dedicated 
donors, thus compromising 
maintenance and preventing 
the upgrade of an aging build-
ing, and financial impossibility 
in continuing to operate the Gal-
lery and College. Strict guidelines 

of the American Association of 
Museums and the Association of 
Museum Directors requires pro-
ceeds from art sales to be used 
solely to acquire other art, so no 
part of the collection could not 
be sold to fund maintenance or 
operations without risking the 
Museum’s accreditation and 
reputation in the art world.

In June, students, faculty and 
alumni of the College, and a not-
for-profit, Save the Corcoran, 
comprised of donors and for-
mer students, moved to inter-
vene. They sought to prevent the 
trustees from what they claimed 
amounted to a complete eradica-
tion of the Corcoran institutions, 
alleging misconduct and mal-
administration by the trustees 
who, they argued, had commit-
ted a grave breach of fiduciary 
obligations in their attempt to 
“destroy the very institution 
that they were charged with 
protecting.” Numerous charges 
of mismanagement included the 
sale of the building’s parking 
lot, in a no-bid process for less 
than market value, a costly year-

long unsuccessful pursuit of an 
agreement with the University of 
Maryland, and a decline in fund-
raising that “didn’t just happen” 
but was the direct result of the 
board’s general “malaise” and 
lack of vision. The controversy 
also had potential human con-
sequences, including layoffs for 
staff of the Gallery and College 
and tuition hikes for students 
seeking a degree from the Col-
lege, as opposed to GW.

The Superior Court granted 
intervention only to students 
and faculty, applying the spe-
cial interest test discussed 
below, and held a day hearing 
on the cy pres issue with testi-
mony from 11 witnesses. In late 
August, he issued a 49-page deci-
sion, describing as “painful” his 
ruling in favor of the merger and 
meticulously enumerating why 
he believed the GW/NGA pro-
posal was consistent with Wil-
liam Corcoran’s original intent.8 
He noted that the Flagg Building 
would be renovated; the College 
would continue under a financial-
ly sound university 
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The Public’s Interest in Charitable 
Trusts: Unsettled Issues

The doctrine of cy pres 
allows trustees to change 
the method of pursuing 
the trust’s mission when 
its current means becomes 
“impractical or impossible.”
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Planning a Bequest of a Closely-Held 
Business Interest to a Private Foundation
By Catherine B. eBerL  
and nathan W.G. Berti

However, when the bequest is 
an interest in a closely held busi-
ness, the private foundation excise 
tax rules may prohibit the founda-
tion from owning the interest long 
term. As such, a plan to bequeath 

an interest in a closely held busi-
ness to a private foundation nec-
essarily requires consideration of 
whether the foundation will need 
to divest itself of the interest after 
the client’s death, and if so, how 
that divestment will occur.

The federal  government 
subjects private foundations 
to strict administration rules, 
frequently referred to as the 
private foundation excise taxes. 
As opposed to a public charity, 
which receives contributions 
from a wide base of donors, 
private foundations gener-
ally receive contributions from 
only one donor, or from several 
donors who are members of the 
same family. Frequently, the 
donor and the donor’s family 
frequently control the founda-

tion. Because the donors are 
also the foundation managers, 
historically there was a percep-
tion of widespread abuses of the 
private foundation structure. As 
a result, Congress enacted the 
excise tax regime, subjecting pri-
vate foundations to strict rules 
intended to ensure that the foun-
dation’s assets are used only for 
charitable purposes.

The excise taxes are implicat-
ed when a “disqualified person” 
enters into a transaction with 
the foundation. Under IRC §4946, 
a substantial contributor to the 
foundation is a disqualified per-
son. So are foundation managers 
and owners of more than 20 per-
cent of the total combined vot-
ing power of a corporation that 
is a substantial contributor to 

the foundation, owners of more 
than 20 percent of the profits 
interest of a partnership that is 
a substantial contributor to the 
foundation, or owners of more 
than 20 percent of the beneficial 
interest of a trust or unincorpo-
rated enterprise that is a substan-
tial contributor to the foundation. 
In addition, family members1 of a 
substantial contributor, a founda-
tion manager, or 20 percent own-
ers are all disqualified persons.

Certain entities are also con-
sidered disqualified persons. A 
corporation will be 

Private foundations are an 
appealing planning tool 
for the charitably inclined 

closely held business owner. A 
gift or bequest to a client’s pri-
vate foundation allows the client 
or his estate to obtain an upfront 
tax deduction, while allowing the 
family to continue to control the 
asset. 
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Lessons  
And Reminders 
Of 2014the Cooper Union, above, and the Corcoran Gallery of art and College of art + design, are two institutions involved 

in proceedings that raise important questions about who can protect the public interest in charitable trusts, and when.

A new Surrogate’s Court 
rule was adopted which 
limits public access to 
certain documents. The 
rule attempts to strike 
a balance between two 
competing interests: 
public access to judicial 
proceedings and privacy 
concerns. 
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attorney and trustees;
• Maneuvers around federal 
and state privacy and com-
puter fraud/abuse laws by 
defining fiduciaries as autho-
rized users; and
• Supersedes any contradicto-
ry TOS agreements: Provisions 
in TOS agreements broadly 
barring fiduciary access are 
void.

Upon the written request of a 
fiduciary with authority over digital 
property, a custodian must com-
ply with the fiduciary’s request for 
access, control or a copy of that 
property within 60 days. Custo-
dians are granted immunity from 
taking any action in compliance 
with the statute.

After receiving the ULC’s approv-
al, a uniform act is officially pro-
mulgated for consideration by the 
states, and legislatures are urged to 
adopt it. A uniform law is not effec-
tive until a state legislature adopts 
it, sometimes with state-level mas-
saging. Now that a final version of 
UFADAA has been released, it is rea-
sonable to expect a flurry of state 
activity as individual legislatures 
are expected to introduce legisla-
tion based on it. Various profes-
sional organizations in New York 

are currently collaborating to final-
ize a New York version of UFADAA 
for introduction in the next legisla-
tive session.

3. Unitrust Regime: A Reminder 
About the Availability of Retro-
activity.

The precepts of the Prudent 
Investor Rule govern the invest-
ment of trust assets. Pursuant 
to those precepts, a trustee is 
required to invest for “total return,” 
in order to benefit both income and 
principal beneficiaries. However, 
when beneficial interests clash, the 
source of return becomes critical, 
and the tension between investing 
for income and investing for growth 
can become more pronounced. 
The power to adjust3 and unitrust 
regimes4 can provide trustees 
with the means to implement the 
mandate of total return invest-
ing, in effect, by preempting the 
definition of fiduciary accounting 
income. Under the power to adjust 
regime, the trustee is permitted to 
make adjustments between income 
and principal to be fair and reason-
able to all beneficiaries. Under the 
unitrust regime, a trust can be con-
verted to a unitrust, pursuant to 
which the income beneficiary will 
receive a fixed 4 percent payout of 
the trust’s principal.

Matter of Kruszewski5 is an 
instructive reminder that, in New 
York, a retroactive application of 
the unitrust regime is possible. In 

December 2011, the sole income 
beneficiary of a testamentary trust 
created by his father commenced 
a proceeding seeking to apply 
retroactively New York’s unitrust 
provisions. In a summary judg-
ment application, he requested 
that the court either not specify 
the effective date or, alternative-
ly, set the effective date as Jan. 
1, 2002 (the effective date of the 
unitrust option in New York). The 
Surrogate found that the income 
beneficiary was barred by the doc-
trine of res judicata6 from seeking 
unitrust payments prior to the date 
of a final decree settling a former 
trustee’s accounting, but that in 
any event a Jan. 1, 2012 effective 
date was appropriate. In making 
that determination, the Surrogate 
considered various factors, includ-
ing the fact that the beneficiary 
had consented to the accounting, 
thereby acknowledging that the 
sums paid to him were proper, 
and that the Jan. 1, 2002 retroac-
tive date would trigger significant 
tax consequences and significantly 
reduce the principal of the trust to 
the detriment of the income and 
remainder beneficiaries.

On appeal, the Appellate Court 
noted that the court determines 
the unitrust effective date, the 
selection of which is a matter com-
mitted to the sound discretion of 
the Surrogate’s Court. Regardless 
of whether the Surrogate properly 

invoked the doctrine of res judi-
cata, the Appellate Court held that 
the factors considered by the Sur-
rogate were entirely appropriate, 
and that a Jan. 1, 2012 effective 
date struck an appropriate balance 
between providing the beneficiary 
with a reliable source of income 
during his retirement, while mini-
mizing the detrimental effect of the 
unitrust conversion.

Although the court did not grant 
retroactivity, the discussion of fac-
tors it considers in making that 
determination is instructive. The 
fact that that retroactivity could 
be appropriate is implicit in the 
decision. Contrast this potential 
for retroactivity with the statutory 
language regarding the power to 
adjust, which appears to apply 
prospectively only:

[T]he prudent investor stan-
dard also authorizes the 
trustee to adjust between 
principal and income to the 
extent the trustee consid-
ers advisable to enable the 
trustee to make appropriate 
present and future distribu-
tions … EPTL  §11-2.3(b)(5)(A) 
(emphasis added).

Accordingly, for those seeking 
a retroactive regime, the unitrust 
option in New York might be very 
appealing. New York is in a distinct 
minority in allowing retroactive 
application of the unitrust regime:7 

Most states allow prospective uni-
trust payments only. In the right 
circumstances, a beneficiary seek-
ing retroactive payment might con-
sider moving to New York a trust 
governed by another state’s laws.

4. Revisions to How Interest on 
Delayed Legacies Is Computed: 
Legislation Finally Enacted.

After many years brewing, New 
York has finally enacted a new law 
regarding how interest is computed 
on delayed legacy payments.8

Under prior law, unless the will 
provided otherwise, 6 percent 
interest was payable on a testa-
mentary pecuniary legacy that 
was unpaid seven months after 
letters issued. The interest charge 
was payable only if a legatee made 
a demand for the interest before 
initiating a judicial proceeding.

The new law makes three main 
changes:

1. Interest is automatically pay-
able on a pecuniary legacy unpaid 
within seven months from the issu-
ance of letters.

According to the legislative 
summary, the dual requirements 
for demand and a judicial proceed-
ing have not been applied consis-
tently. This caused a great amount 
of uncertainty, leaving fiduciaries in 
the difficult position of potentially 
paying interest on a legacy at their 
peril in the absence of a judicial 
proceeding, or forcing an unneces-
sary, expensive judicial proceeding. 

2. The interest charge will be tied 
to the federal funds rate.

The former fixed statutory inter-
est rate of 6 percent was too high 
based on current market rates, but 
might be too low in a different eco-
nomic environment.

3. The interest charge is rechar-
acterized as accounting income, so 
that its payment will carry out dis-
tributable net income and generate 
a deduction for the estate.

Although reportable as income 
by the legatee, the interest was not 
previously deductible to the estate.

The new law applies to estates 
of individuals who die on or after 
Dec. 20, 2014.

5. You Can Divorce a Spouse, 
But Not Necessarily the In-Laws: 
Lesson and Reminder.

At issue in Matter of Lewis9 was 
Estates, Powers and Trusts Law 
(EPTL) §5-1.4. That section pro-
vides that divorce revokes disposi-
tions to, and fiduciary nominations 
of, former spouses, but the revo-
catory effect of the section does 
not extend to the relatives of an 
ex-spouse.

In Lewis, the decedent executed 
a will in 1996, nine years prior to 
her divorce. The will left her entire 
estate to her husband, who she 
also appointed as executor. In the 
event the decedent’s husband 
predeceased her, she named his 
father as the alternate executor and 
alternate beneficiary 

By LesLie J. WiLsher

In addition to recognizing the 
relative economic efficiency of 
mediation, these lawyers appre-
ciated that it tended to produce a 
resolution more quickly than liti-
gation, that it focused on resolu-
tion rather than conflict, that it 
was confidential and that it pro-
moted settlement by providing 
participants with a more realistic 
view of their own position and of 
what they could expect from the 
dispute resolution process.1 

Yet, despite its increasing popu-
larity in matrimonial proceedings 
and many commercial contexts,2 
mediation does not appear to have 
caught on as a means of resolv-
ing probate, administration and 
similar estate- and trust-related 
disputes. This is something of 
a paradox. The estate planning 
and administration practice area 
is enmeshed in human interaction 
and fraught with emotional issues; 
and mediation is able to accom-
modate the human element of a 
dispute in ways that are unavail-
able in a courtroom.

In mediation, the parties speak 
for themselves. Among other 
things, this allows them to say 
things that might be irrelevant as 
a matter of law, but are important 
to the resolution of the dispute 
at hand. In an actual mediation 
case held at the New York Peace 
Institute, two young women, 
apartment mates, were reiterat-
ing the innumerable annoying and 
inconsiderate things the other had 
done. The sub-lessee complained, 
among other things, that the lease-
holder was making too many rules, 
and the lease-holder complained 
that the sub-lessee was making 
too much noise. Nothing either 
woman said had any bearing on 
who had the legal right to remain 
in the apartment. But mediation 
gave the rule-maker the opportu-
nity to explain her need for lack of 
clutter in the living room; and the 
noise-maker was able to explain 
that a damaged eardrum prevent-
ed her from using headphones. As 
the discussion proceeded and 
each responded to the other’s 
complaints, they both came to 
a surprising realization: Much of 
the other person’s lack of consid-
eration was a matter of the com-
plainant’s own perception. Each 
woman recognized that she had 
been projecting malicious intent 
onto the other based on their 
mutual dislike and the assumption 
that the other was acting with the 
express purpose of causing irrita-
tion. This “aha!” moment not only 
cleared the air, it also cleared the 
path to an agreement on several 
major issues regarding use of the 

common areas in the apartment.
Similarly, when disputes arise in 

the course of an estate administra-
tion, they invariably have more to 
do with conflicting emotion-laden 
undercurrents than the subject at 
hand. For example, when siblings 
fight over their parents’ personal 
effects they frequently perceive 
that far more is at stake than own-
ership of the items themselves. 
Often, particular items have spe-
cial emotional significance. Joshua 
Harmon provides a quintessential 
example of this in his play, “Bad 
Jews,” in which two of the dece-
dent’s grandchildren fight over 
who is entitled to inherit “Pappi’s 
Chai.” Is it Daphna, for whom Jew-
ish culture and its symbols have 
become fundamentally important? 
Or is it Liam, who wants to give 
the chai to his fiancée in lieu of a 
ring, just as his Pappi did when 
proposing to his grandmother? 
The dispute disintegrates into 
physical violence, and the audi-
ence is left to muddle the problem 
out for itself.3

Alternatively, the participants 
may disagree over process—the 
older sibling “always took the best 
stuff,” or the baby of the family 
“got whatever he wanted.” Per-
haps they have been in competi-
tion with each other since their 
childhood and always argue over 
everything; or perhaps they sim-
ply hate each other and cannot 
agree upon anything. Personal 
issues between disputants fre-
quently get in the way of resolving 
disagreements. Lawyers create the 
mechanisms for handling these 
disagreements, but they do not 
always work and they often are not 
cost effective.4 If one sibling is sim-
mering over something the other 
did or the way the siblings were 
treated by their parents, a process 
of alternate selection will be unsat-
isfactory, at best, and fodder for a 
major blowout, at worst. When an 
emotional or family dynamic issue 
is impeding the dispute resolution 
process, addressing that issue is 
the surest means of moving the 
process along.

Mediation also offers a degree 
of flexibility in handling con-
cerns about confidentiality. In 
a traditional dispute resolution 
setting, participants are reluc-
tant to admit to anything that 
might weaken their legal posi-
tion, and the lawyers must con-
sider whether divulging particular 
pieces of information might have 
that effect. Mediation favors the 
free exchange of information; and 
a mediation agreement should 
contain a confidentiality provi-
sion that encourages such an 
exchange. Although there will be 
exceptions,5 what is said in media-
tion should remain within the con-
fines of the process. This allows 
participants to speak freely, with-
out fear that—should the matter 
ultimately end up in court—some-
thing they say will come back to 
haunt them later. Free exchange of 
information enhances clear com-
munication, which in turn corrects 
misunderstandings and opens up 
avenues for conflict resolution.

For example, one of the issues 
for the antagonistic apartment 
mates was missing food. Because 
the mediation forum encouraged 
discussion, one of them admitted 
to taking some of the other’s food 

from the shared refrigerator. She 
explained that she was going 
through an especially difficult 
time economically, and confessed 
to being ashamed of her actions. 
The other apartment mate had 
assumed the food was taken out 
of spite or, at the very least, lack of 
consideration. She was still angry 
that her food had been stolen—
after all, finances were tight for 
her, too. But she appreciated the 
honesty and the apology, and 
responded sympathetically. Thus, 
the exchange removed an obstacle 
in their effort to finds ways to live 
together harmoniously.

For the most part, traditional 
lawyering is about taking a posi-
tion, based on one or more legal 
theories, and demonstrating that it 
is correct and that the other side’s 
position is incorrect. Most settle-
ment negotiations similarly begin 
with opposing positions, while 
the lawyers go back and forth, 
attempting to find places where 
compromise can be reached. 
This zero-sum process assumes 
that the only way one side can 
achieve its goals is for the other 
side to make concessions.

Mediation looks to the interests 
that lie behind positions. Instead 
of assuming their interests are 
opposed, participants can explore 
possible areas of common interest 
or, at least, ways in which both 
of their interests can be accom-
modated without compromise.6 
In an actual case, the decedent’s 
children wanted access to the 
decedent’s garage, and the dece-
dent’s live-in girlfriend didn’t 
want them going into the garage. 
Instead of arguing about who 
had the right to enter the garage, 

counsel asked each other ques-
tions designed to elicit informa-
tion about the clients’ underlying 
concerns. Why did the children, 
who had their own homes, need 
access to the garage? Why did 
the girlfriend, who had no rea-
son to use the garage, not want 
the children going in there? The 
answers were straightforward. 
The children needed access to 
the grandchildren’s bicycles and 
other items they had stored in the 
garage. The girlfriend was badly 
frightened one evening when she 
heard unexpected noises coming 
from the garage and would have 
called the police had she not 
realized the children were the 
source of the noises. Knowing 
what each side really wanted—
access to stored items, not being 
frightened at night by strange 
noises—made finding a solution 
simple. An access schedule and 
notification system allowed each 
side to obtain what it needed; and 
neither side had to give up any-
thing to get it.

Just as it does not utilize the 
zero-sum approach to problem 
resolution, mediation does not 
focus on determining who is right 
and who is wrong. Communication 
flows more freely when the partici-
pants are not worried about being 

LesLie J. WiLsher founded Wilsher Medi-
ation and concentrates her practice in 
the area of estate planning and estate 
and trust administration.

Mediation Makes Estate  
Planning, Administration  
More User Friendly

In 2011, the New York State Bar’s 
Dispute Resolution Section and 
the New York City Bar’s Alterna-

tive Dispute Resolution Commit-
tee conducted an online survey 
about mediation. The respondents 
had good things to say about the 
mediation process. 
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judged on their conduct. The food-
stealing apartment mate is a case 
in point. If the discussion leads to 
an apology on one person’s part, 
a mediator will make certain the 
other person heard it. But the 
mediator will not decide whether 
or not the apology was warranted; 
and the other person will be free 
to accept it or not. Constructive 
problem solving means spending 
time and energy on seeking a solu-
tion, rather than on laying blame 
and determining who was at fault.

Last September, Vikings run-
ning back Adrian Peterson raised 
a commotion when the media 
learned that he disciplined his 
four-year-old son with a switch. 
In response to public outcry, 
the National Football League 

increased a one-game suspen-
sion to extend the entire sea-
son. Countless members of the 
media weighed in on the debate 
about Peterson’s actions and the 
League’s response, expressing 
everything from outrage at the 
severity of the child’s injuries 
to empathy for Peterson’s own 
brutal childhood. There were 
as many points of view as there 
were participants in the discus-
sion. So, who was right and who 
was wrong? Peterson pled guilty 
at his criminal trial in exchange for 
community service and a fine, but 
that only speaks to whether or not 
he abused his child under appli-
cable law and how the judge saw 
fit to punish him. Neither Peter-
son’s guilty plea nor the media’s 
focus on right and wrong solves 
the underlying issue for Peterson, 
whose parents apparently taught 
him a limited approach to child 
discipline,7 or for the National 
Football League, which is under 
pressure to determine what kind 
of policy, if any, it should adopt in 
these cases.

Mediation encourages the par-
ties to look for their own solution, 
instead of having one imposed on 
them. This approach is based on 
the premise that a person is far 
more likely to work toward, and 

adhere to, a solution when he or 
she has participated directly in 
the decision-making process. It 
is the grown-up version of giving 
the recalcitrant toddler a choice 
between the red sweater or the 
blue one, instead of saying, “You 
have to wear a sweater!” The tod-
dler can assert herself by making 
the sweater selection, rather than 
being forced to assert herself by 
saying, “No!” Similarly, a self-con-
structed solution invariably will be 
more palatable than one imposed 
by a court.

Looking to the participants 
for the solution also leaves 
more room for thinking outside 
of the proverbial box and cus-
tomizing the solution to fit their 
individual situation. In an estate 
dispute, the history of the par-
ticipants goes back for decades 
and includes countless private 
nuances. No matter how much 
fact-finding occurs, the partici-
pants always will have the most 
intimate knowledge about the 
issues and their background. 
Similarly, the participants also 
will know best what, for them, 
would help to resolve those 
issues. Encouraging them to be 
creative without—at least ini-
tially—being evaluative can be 
very productive.

Ultimately, a client may insist 
on having his day in court, but feel 
very differently when faced with 
the experience. Until they have 
been through it, most non-lawyers 
do not realize how time-consum-
ing and exacting the litigation pro-
cess is. They are not used to taking 
into consideration factors such 
as busy court calendars, rules of 
evidence and courtroom proce-
dure. The reality—including that 
nothing is resolved in the space 
of a one-hour television drama—
is likely much more stressful and 
emotionally draining than they 
imagined.

Mediation is a voluntary pro-
cess and, for non-lawyer consum-
ers, much more user-friendly. Par-
ticipants need not feel as if they 
have lost control over timing once 
discussions are underway. They 
can stop the proceedings at any 
time, without making a motion 
to withdraw and without preju-
dice to the options available for 
continuing. Breaks can be taken 
when needed, instead of when 
permitted. Overall, the process 

looks and feels more like a con-
versation. Plain English is spoken; 
and there’s no cross-examination 
and re-direct. There are no rules 
of evidence because neither side 
has anything to prove. If they 
wish, participants can agree on 
their own rules for the process, 
such as whether mobile phone 
interruptions will be permitted. 
Perhaps most important where 
comfort level is concerned, no 
one is imposing judgment on their 
words or their past actions. The 
goal is not to determine who is 
right, but to find a solution that 
suits everyone at the table.

Every family has its dynamics; 
and every estate practitioner has 
witnessed how, especially after the 
death of someone who was “keep-
ing the family together,” old family 
patterns—resentment, jealousy, 
competition, coercion—rise to 
the fore. From a legal perspective, 
many of these family matters are 
irrelevant or unhelpful to the cli-
ent’s position. However, they may 
be of utmost importance to the 
client and, by extension, to the 
smooth administration of the 
estate.

•••••••••••••••••••••••••••••

1. “Mediation Through the Eyes of New 
York Litigators,” Report of the Mediation 
Committee of the New York State Bar As-
sociation Dispute Resolution Section and 
the Alternative Dispute Resolution Com-
mittee of the New York City Bar Associa-
tion, Feb. 17, 2011.

2. See, e.g., Thomas J. Stipanowich and 
Ryan Lamare, “Living with ADR: Evolving 
Perceptions and Use of Mediation, Arbitra-
tion, and Conflict Management in Fortune 
500 Companies,” Harvard Negotiation L. 
Rev., Vol. 19, 2013.

3. The Roundabout Theater Company, 
which produced this particular produc-
tion, hosted a wall on which audience 
members could post their individual 
thoughts. The author’s response? They 
needed mediation.

4. In one case handled by my former 
firm, the legal fees for completing the pro-
cess of alternate selection by conference 
call and the work leading up to it cost sev-
eral multiples of the value of the property 
itself.

5. Lawyers, even when acting as me-
diators rather than as counsel to a party, 
must be mindful of the Code of Profes-
sional Responsibility, Title 22, NYCRR, 
Part 1200; social workers, mental health 
professionals and many others are man-
dated reporters of child abuse or neglect 
under New York State law, Title Six, Social 
Services Law, Article Six. 

6. See, e.g., Roger Fisher and William 
Ury, “Getting to Yes: Negotiating Agree-
ment Without Giving In,” second edition, 
Penguin Books, 1991.

7. Perhaps fortunately for Peterson 
and his son, League Commissioner Roger 
Goodell directed Peterson to meet with 
New York psychologist April Kuchuk to 
develop a counseling program.

When disputes arise in the course of an estate administra-
tion, they invariably have more to do with conflicting 
emotion-laden undercurrents than the subject at hand.
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BY TERENCE E. SMOLEV 
AND CHRISTINA JONATHAN

This increase relates to the 
fact that demographics of fami-
lies have changed considerably. 
There are multiple spouses with 
� rst, second, even third marriages 
and children from this multiplicity 
of marriages, not to mention chil-
dren who are born out of wedlock. 
As a result, the ex-spouses and 
stepchildren very often have dis-
agreements over family matters, 
� nancial matters and other issues 
which give rise to contests of a 
decedent’s estate.

While this article is meant to 
discuss contest proofing testa-
mentary documents, the results 
of a contest can never be guar-
anteed. In New York, there are 
generally three grounds in which 
an interested party may contest 
a will: (1) that the testamentary 
instrument was improperly exe-
cuted, (2) that the testator was 
not mentally competent, and 
(3) that the will was a product 
of fraud or duress. Here, we will 
discuss some of the procedures 
that practitioners should follow 
to defensively assist clients with 
their estate planning, so as to 
minimize a potential will contest. 
In addition, the same procedures 
should take place relative to liv-
ing wills, and other documenta-
tion that may be required such 
as family limited partnerships, 
personal residence trusts, Grantor 
retained annuity trusts, grantor 
retained income trusts and pos-
sibly the establishment of a family 
foundation.

The primary responsibilities of 
an estate planning practitioner is 
to assist the client in minimizing 
estate taxes and probate expenses 
and, most importantly, to assist as 
much as possible in making sure 
that the testamentary documents 
executed by the client, which 
directs his or her last wishes, be 
executed in such a manner that 
the will shall withstand any objec-
tions to probate. 

It is very important that the 
practitioner, when dealing with 
estate planning for a client, follow 
certain procedures in every single 
estate planning matter, regardless 
of how well the practitioner knows 
the client, the business relation-
ship between the practitioner 
and the client and the familiarity 
that the practitioner has with the 
client’s family members. Every-
thing the practitioner does in 
the estate planning � eld should 
be based upon defensive actions 
for the bene� t not only of the cli-
ent, but also for the attorney and 
staff, when and if a contest does 
in fact arise. The more complete 
the practitioner’s notes, � les, and 
their showing of revisions of the 
testamentary instruments prior to 
the actual execution of a � nalized 
document, the more it helps to 
deter actual court contests. The 
practitioner should never short-
cut the estate planning process, 
which includes the careful pro-
cedures in having the testamen-
tary documents prepared and 
executed, because failing to follow 
certain procedures may be a key 
factor in exposing the decedent’s 
estate to attack by one or more of 
the decedent’s heirs.

Specifically, the practitioner 
should meet with the client alone 
and with no other person except 
possibly an assistant, paralegal or 

other attorney from the practitio-
ner’s � rm. Copious notes should 
be taken at that initial meeting, 
wherein the practitioner should 
ask and record questions and 
answers about the client’s health, 
mental capacity, and reasons why 
the client desires certain provi-
sions to be placed in the testamen-
tary documentation, which may 
have an adverse interest on one 
or more of the heirs, including a 
surviving spouse.

After the initial meeting with 
the client, the practitioner should 
create a con� dential memoran-
dum, which should be shared 
with the client outlining all of the 
conditions and terms that the cli-
ent discussed regarding the estate 
planning documentation and the 
contents thereof. Included in this 
memorandum should be a reci-
tation about the client’s assets, 
medical and mental conditions, 
and the planned disposition of his 
or her assets. The client should be 
given a copy of this memorandum 
and should discuss that memoran-
dum with the practitioner at a sec-
ond meeting. It is suggested that 
at the second meeting not only 
should the practitioner be present 
but again an assistant, paralegal 
or other attorney from the � rm, 
who will take additional notes for 
the � le regarding the client’s dis-
cussion relative to the terms and 
conditions of the memorandum.

Once the second meeting 
has taken place, the documents 
should be drafted for the cli-
ent based upon the information 
gleaned from the meetings. That 
draft document should then be 
provided in advance to the client 

for review. Once examined, the 
third, and most times � nal meeting 
should take place with the client 
with � nal copies of the testamen-
tary documents available, so that 
the client may execute the same. 
The various testamentary docu-
ments are comprised of a will and/
or a living trust, health care proxy, 
living will, power of attorney and 
a disposition of remains, which 
directs the named representative 
as to where and how to dispose 
of the client’s body upon death. 

In the event that the client wish-
es to make any additional changes 
in the testamentary documents, 
it is generally advisable that the 
practitioner keep all prior drafts 
in the computer or in the � les, for 
purposes of defending a contest 
relative to the testamentary docu-
ments. Each draft should be saved 
with the new date it was revised, 
to track all changes the client has 
requested. 

Furthermore, if there is any rea-
son to believe the client’s mental 
capacity will be challenged in a 
will contest, it is highly recom-
mended that the practitioner uti-
lize extra preventative methods 
and/or services, such as arrang-
ing for a legal videographer to 
be present during the meetings 
and execution of documents. A 
professional legal videographer 
includes a stenographer as well, 
so your client will have the safe-
guards of a video and transcript. 
During the execution ceremony, 
the practitioner should explain 
in the video who each person is 
in the room, he should have the 
client read the will aloud, acknowl-
edging his comprehension of each 
paragraph therein verbally and he 
should make sure he thoroughly 
questions the client to ensure that 
this is his or her � nal wish upon 
demise. 

If the practitioner is drafting 
testamentary documents for both 
a husband and wife, or domestic 

partners, there should be a joint 
representation document signed 
by the clients stating that they 
understand that the practitioner 
is representing both of them, is 
meeting with both of them and 
will be drafting testamentary 
documents for both of them. 
The joint representation docu-
ment should include statements 
that both clients understand that 
there is no attorney-client privi-
lege as to and between anything 
discussed privately by either cli-
ent with the practitioner. This 
is very important so that in the 
event there is ever a will contest 
by one of the married individuals, 
or the partners, there cannot be 
any claims that the practitioner 
violated attorney-client privilege 
or did not advise both parties as 
to the status of the representation. 
That letter should be signed not 
only by the practitioner but also 
by both clients.

Another valuable means of 
attempting to contest proof tes-
tamentary documentation is to 
suggest to the client that family 
meetings should be held with 
open discussions regarding the 
estate planning that the client 
wishes to undertake. Sometimes 
families ask that the practitioner 
be present at these meetings. It 
is important that the practitioner 
take notes as to the discussions 
at the meeting, and the planned 
outcome from those discussions. 
It is generally our advice that an 
assistant, paralegal or another 
attorney attend the family meeting 
with the practitioner. Basically, we 
are preparing for a potential will 
contest, having notes as to who 

said what, when and where for use 
in defending a potential contest. 

Also note that some practitio-
ners are under the impression that 
inserting an in terrorem clause in 
the client’s will in and of itself shall 
detract contests. Basically, an in 
terrorem clause, also known as 
a “no-contest clause,” generally 
provides that if the bene� ciary 
of a testamentary instrument 
unsuccessfully challenges the 
instrument’s validity, then that 
beneficiary forfeits his or her 
bequest. The major oversight with 
this clause is that if your client 
wishes to disinherit a bene� ciary 
completely, then that bene� ciary 
has nothing to lose by challenging 
the validity of the testamentary 
instrument with an in terrorem 
clause, since he or she was not 
entitled to anything in the � rst 
place. A good recommendation to 
make for potential hostile bene� -
ciaries is not to disinherit. Rather, 
leave a bequest that is suf� cient 
enough for the bene� ciary so that 
they are in fear of losing the same 
if they decide to challenge the tes-
tamentary instrument. 

Typically, the larger the size of 
the estate, the more protection is 
needed to safeguard your client 
against potential contests. An infa-
mous case in New York involved 
the late Brooke Astor, whose net 
worth was over $198 Million. Astor 
was a New York City philanthro-
pist and socialite, who passed 
away at the age of 105 in 2007. 

Unfortunately, the feuding 
over Astor’s Estate commenced 
well before she even passed away, 
during several “hotly-contested 
Article 81 proceedings concern-
ing the health, care and � nances 
of society icon Brooke Astor.”1 
Herein, Astor’s only son, Anthony 
D. Marshall had various powers of 
attorneys and health proxies; how-
ever, Astor’s grandson, ironically 
the son of Anthony D. Marshall, 
petitioned the court 

Over the past several years, 
there has been a substan-
tial increase in the amount 

of will contests and trust contests 
in the various Surrogate’s Courts 
of the State of New York. 

Can Wills and Trusts
Be Contest-Proofed?

TERENCE E. SMOLEV practices law at the 
Law O�  ces of Terence E. Smolev, P.C. 
CHRISTINA JONATHAN is an associate 
at the � rm.
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Everything the practitioner does in the estate planning 
fi eld should be based upon defensive actions for the 
benefi t not only of the client, but also for the attorney 
and staff , when and if a contest does in fact arise. 

»  Page 10



10  |  MONDAY, JANUARY 5, 2015   |  NYLJ.COM

considered a disquali� ed person if 
more than 35 percent of the voting 
power is owned, directly or indi-
rectly, by a disquali� ed person. A 
partnership is a disquali� ed person 
if more than 35 percent of the prof-
its interest is owned, directly or 
indirectly, by a disquali� ed person. 
A trust or estate is a disquali� ed 
person if more than 35 percent 
of the bene� cial interest is held, 
directly or indirectly, by a disquali-
� ed person. In addition, the I.R.C. 
§267(c) constructive ownership 
rules apply for purposes of analyz-
ing the 20 percent and 35 percent 
ownership thresholds.

If a client intends to leave an 
interest in a closely held business 
to his or her private foundation, 
the planner should analyze wheth-
er the bequest would cause the 
foundation to have “excess busi-
ness holdings” pursuant to §4943 
of the Code. A private foundation 
and its disquali� ed persons, col-
lectively, may not own more than 
20 percent of the voting stock of 
a corporation. This number is 
increased to 35 percent if the foun-
dation and all of the disquali� ed 
persons, acting together, do not 
effectively have control over the 
corporation. So long as disquali-
� ed persons do not own more than 
20 percent of the voting stock (or 
35 percent, if disquali� ed persons 
do not effectively have control 
over the corporation), a private 
foundation may own an unlimited 
amount of a company’s nonvoting 
stock. Similar rules apply to inter-
ests in partnerships and limited 
liability companies.

Several exceptions apply to the 
excess building holdings rules. 
First, an interest in a business that 
is “functionally related” to the mis-
sion of the foundation will not be 
considered excess business hold-
ings. In addition, a foundation will 
not run afoul of the excess business 
holdings rules if 95 percent or more 
of the gross income of the business 
is passive. 

Passive income includes divi-
dends, interest, and royalties, 
and in many cases, rent. Finally, 
the Code provides a de minimis 
exception for ownership, grant-
ing a reprieve from the excise tax 
for a private foundation that does 
not own more than 2 percent of 
the voting stock and not more than 
2 percent in value of all outstanding 
shares of all classes of stock in the 
business.

If the private foundation exceeds 
the percentage holdings noted 
above, the private foundation has 

“excess business holdings” and 
must divest itself of the excess 
holdings or face an excise tax 
equal to 10 percent of the value 
of the excess business holdings. If 
the tax is assessed and the excess 
business holdings are not disposed 
of, the tax increases to 200 percent.

For illustrative purposes, 
assume that a client owns 100 
percent of a family business. 
At death, he intends to give 100 
percent of the voting stock to his 
child who works in the business; 
60 percent of the non-voting stock 
to his children, equally; and 40 per-
cent of the non-voting stock to the 
private foundation that he created 
and funded during his lifetime. 
His motivations are both chari-
table and tax driven, as he hopes 
that the charitable deduction will 
negate the need to raise liquidity 
to pay estate taxes, allowing the 
business to remain in the family 
for the next generation.

This bequest will cause the 
foundation to have excess business 
holdings. The client is a substantial 
contributor to the foundation, and 
as such, he and his children are all 
disquali� ed persons. The founda-
tion and all disquali� ed persons 
may not own more than 20 percent 
of the outstanding voting stock in 
the corporation. Because the one 
child intends to retain 100 percent 
of the voting stock, and the founda-
tion’s holdings exceed 2 percent 
of the value of the business, the 
foundation will have to divest itself 
of the bequest of 40 percent of the 
non-voting stock.

Having determined that the 
foundation will have excess busi-
ness holdings, the client and plan-
ner should consider the plan for 
divestment. If the foundation has 
excess business holdings and no 
way out, a charitable deduction 
may have saved the company from 
a � re sale to pay the estate tax only 
to result in a company that may be 
seriously stressed by, and may not 
survive, an excess business hold-
ings crisis.

A sale or redemption in the 
estate would be the simplest way to 
cure the excess business holdings 
problem. Assuming the executor 
can overcome the legal impedi-
ments to a sale or redemption, 
as discussed further below, there 
may still be major practical impedi-
ment if the client did not plan in 
advance for the divestment: A sale 
or redemption is only possible to 
the extent that there is readily 
available cash or other assets. If 
a redemption is desired, the com-
pany may have to deplete its cash 
on hand or exhaust its line of credit 
in order to complete the redemp-
tion, which could cripple the abil-

ity of the company to continue to 
operate on an ongoing basis. Or, if 
the preferred route is for the dece-
dent’s family to purchase the stock, 
consideration should be given as 
to how those individuals will fund 
the purchase price.

If a sale to the client’s children 
is contemplated, the excess busi-
ness holdings must be sold by the 
estate, as opposed to by the foun-
dation. As a result, the time frame 
for the sale is limited to the years 
immediately following the client’s 
death. The sale must occur in the 
estate because a child of a substan-
tial contributor is a disquali� ed 
person, and the self-dealing rules 
found in I.R.C. §4941 � atly prohibit 
the sale of foundation assets to dis-
quali� ed persons, even if the sale 
is for fair market value.

Similarly, if the plan is for the 
company to redeem the excess 
business holdings, the redemption 
must occur in the estate and not in 
the foundation. In this example, the 
company itself is also a disquali-
� ed person, generally making the 
redemption a prohibited I.R.C. 
§4941 self-dealing transaction, 
too. There is one exception to the 

redemption prohibition: A redemp-
tion is not considered self-dealing 
if all of the securities of the same 
class as that held by the foundation 
are redeemed on the same terms, 
and the terms provide for receipt 
by the foundation of no less than 
fair market value. In many cases, 
such a widespread redemption will 
be neither feasible nor desirable.

The executor’s sale to a dis-
quali� ed person, or redemption 
by a disquali� ed person, is consid-
ered an indirect act of self dealing, 
and therefore is only permissible 
if the executor meets the require-
ments laid out in Treasury Regula-
tion §53.4941(d)-(b)(3). First, the 
executor must possess a power 
of sale with respect to the stock, 
have the power to reallocate the 
stock to another bene� ciary, or be 
required to sell the property under 
the terms of any option subject to 
which the property was acquired 
by the estate or trust. In addition, 
the foundation must receive an 
amount equal to or greater than 
the fair market value of the foun-
dation’s interest or expectancy in 

such stock at the time of the trans-
action, and the transaction must be 
approved by the probate court hav-
ing jurisdiction over the estate, the 
trust, or the private foundation.2 
The transaction must occur before 
the estate or trust is considered 
terminated for federal income tax 
purposes. And � nally, the transac-
tion must result in the foundation 
receiving either an interest at least 
as liquid as the one it gave up or 
an asset related to the active carry-
ing out of the foundation’s exempt 
purpose.

If the executor does not take 
advantage of this procedure in the 
estate and instead transfers the 
excess business holdings to the 
foundation, the foundation will be 
stuck with limited options to rid 
itself of the excess, such as by 
distributing the shares to a public 
charity or by selling the shares to 
an unrelated third party. In addi-
tion, the foundation will only have 
� ve years to dispose of the excess 
before it becomes subject to the 
excise tax, a grace period that 
is allowed to foundations that 
acquire excess business holdings 
as a result of a gift or bequest. 

The clock starts to tick not on 
the decedent’s death but when 
the estate or trust administration 
has completed and the business 
holdings are actually transferred 
to the foundation. This period can 
be extended for an additional � ve 
years in the case of an unusually 
large gift or bequest of diverse 
business holdings with complex 
corporate structures if: (1) the 
private foundation establishes 
that diligent efforts were made 
to dispose of the excess holdings, 
but the holdings could not be dis-
posed of due to size, complexity, 
or diversity; (2) the private foun-
dation submits a plan for disposal 
of the assets within the second 
� ve-year period; and (3) the IRS 
approves the plan.

The excise tax rules are not the 
only tax consideration to the foun-
dation continuing to own an inter-
est in a closely held business. Even 
if it is determined that the foun-
dation’s holdings are not excess 
business holdings, the founda-
tion may be subject to the I.R.C. 
§511 unrelated business income 

tax (UBIT) on the income earned 
from the business. The concept 
of UBIT is simple—an otherwise 
tax-exempt entity should have to 
pay tax on income from a trade or 
business that is unrelated to the 
entity’s exempt purpose, just like 
any other taxpayer. The exempt 
entity must pay income tax on 
unrelated business income at 
standard corporate or trust tax 
rates, as applicable.

Unless a specific exception 
applies, income is treated as 
unrelated business income if the 
following three factors are met: 
(1) the income is from a trade or 
business; (2) the trade or business 
is regularly carried on; and (3) the 
trade or business is not substan-
tially related to the organization’s 
exempt purpose. The term “trade 
or business” generally includes 
any activity carried on for the 
production of income from the 
sale of goods or performance of 
services. Although it might other-
wise fall within the de� nition of a 
trade or business, a foundation’s 
passive income is generally not 
subject to UBIT.

Special attention should be paid 
to interests in an S corporation that 
a client plans to bequeath to his 
or her private foundation. When 
a foundation owns S corporation 
stock, the stock is automatically 
treated as an interest in an unre-
lated trade or business, and all 
� ow-through items of income, loss, 
or deduction, and any gain or loss 
on the sale of the stock, are subject 
to UBIT. This is true regardless of 
the character of the � ow-through 
income as passive income at the S 
corporation level. By holding the 
S corporation interest, the founda-
tion is essentially wasting its tax-
exempt status, subjecting itself to 
income tax it would otherwise not 
have to pay if it sold the S corpora-
tion stock and reinvested in other 
assets. Identifying this issue in the 
planning stage may cause a client 
to reconsider the bequest to the 
foundation, or perhaps to put in 
place a plan to change the business 
tax and corporate structure after 
the client’s death.

A client’s decision to bequeath 
an interest in his closely held busi-
ness to his private foundation is 
only the first step. If the client 
intends for the business to con-
tinue on to the next generation, 
careful analysis and planning is 
required to determine whether the 
foundation can own the interest, 
how the foundation will divest 
itself of the interest, and how the 
foundation will be taxed if it con-
tinues to own the interest. Many 
of these nuances may come as a 
surprise to the client who thought 

that he was proposing a straight-
forward bequest. If the issues 
are not addressed and planned 
for when the estate plan is put in 
place, it will fall upon the executor 
to come up with a solution, and, by 
necessity, the solution may devi-
ate dramatically from the client’s 
intentions.

•••••••••••••••••••••••••••••

1. Family members is de� ned broadly 
to include spouses, ancestors, children, 
grandchildren, great-grandchildren, and 
the spouses of children, grandchildren, and 
great-grandchildren.

2. In New York, this court proceeding is 
typically in the form of a Petition for Advice 
and Direction under §2307 of the Surro-
gate’s Court Procedure Act. The New York 
State Attorney General’s of� ce is an inter-
ested party to the proceeding and must 
approve the terms of the proposed sale or 
redemption.

umbrella; the College and a major-
ity of the collection would remain 
in the Flagg Building; and the Gal-
lery, albeit smaller, would be open 
to the public. One important but 
overlooked point is that under the 
original deed, if the trust’s purpose 
was no longer viable, the property 
reverted to Corcoran’s heirs, a 
result that, if enforced, may not 
have been to either side’s advan-
tage. The intervenors chose not 
to appeal. Unlike an accounting 
proceeding, there was no determi-
nation as to whether the trustees 
were responsible for the situation, 
or liable for damages. A scenario 
policy question remains: What if 
anything, could have been done to 
prevent circumstances from dete-
riorating to the point of requiring 
cy pres, and by whom?

Barnes Litigation

Albert Barnes, like Corcoran, 
was a successful businessman who 
accumulated perhaps the foremost 
individual collection of impression-
ist, post-impressionist and early 
modern European art. Rejecting 
Barnes’ visionary taste, the down-
town Philadelphia aristocracy con-
sidered his collection unimportant, 
even vulgar, so Barnes determined 
to ensure it would never be shown 
in downtown Philadelphia or 
especially near the Philadelphia 
Museum of Art, which he called “a 
house of artistic and intellectual 
prostitution.” Barnes intended to 
create an educational institution 
for students, not a public museum 
or tourist attraction. To that end, 
he bought land and built a gallery 
to house the art in Lower Merion, 
a Philadelphia suburb. The deed of 
trust was explicit, restricting the 
sale or loan of any of the works 
and limiting the public’s access. 
Decades after his death, however, 
trustees sought cy pres to allow the 
collection to go on tour, and to per-
mit more public admission.9 In the 
equivalent of a corporate takeover, 
new trustees who were members 
of three powerful foundations and 
Philadelphia’s elite pledged to raise 
money in exchange for additional 

seats on the Barnes Foundation 
board. They subsequently sought 
to move the entire collection to a 
building in downtown Philadel-
phia adjacent to the Philadelphia 
Museum of Art.10

In 2004, donors, friends, and 
alumni created a not-for-prof-
it, Friends of the Barnes, that 
attempted to halt the move to 
downtown Philadelphia based 
on new evidence that $100 mil-
lion of state funds were covertly 
allocated toward the Barnes move; 
the Montgomery County Orphan’s 
Court denied them standing, leav-
ing their claims unaddressed.

Who Is the Public?

Corcoran and Barnes are exam-
ples of a wider problem: How, if 
at all, are the public’s rights to be 
represented in charitable trust 
enforcement cases? Although the 
bene� ciaries of private trusts are 
clearly de� ned, bene� ciaries of a 
public charity, whether formed by 
a trust instrument or incorporat-
ed, are unidenti� ed, creating legal 
uncertainty.11 Recognizing that the 
concept of standing may be needed 
to prevent unnecessary “vexa-
tious” litigation by uninterested 
parties, the question of who is an 
“interested” person when a charity 
was created for the bene� t of the 
public is more problematic.12 Who 
then has standing to represent the 
public? Only someone closely tied 
to the charitable purpose? Is it any-
one? Should the term “public” be 
read restrictively or expansively? A 
thoughtful article in last year’s New 
York Law Journal Trusts & Estates 
Special Report addressed donor 
standing to enforce restrictions on 
charitable gifts; we ask whether the 
public, as bene� ciary, is adequately 
represented, and how, if at all, the 
public’s interest can be advanced 
and protected prior to the need 
for cy pres.13

Attorneys General

New York, like many states, 
deems the Attorney General (AG) 
the representative of the public, 
in charge of the management and 
enforcement of charitable institu-
tions.14 There are, however, inher-
ent problems in an AG’s enforce-

ment of charitable interests. First, 
AG of� ces have many important 
and competing obligations and 
are often understaffed and under-
funded.15 Equally, an AG may be 
responsive to political interests 
and pressures, perhaps disinclined 
to investigate a prominent board 
of trustees, or board members 
who were political donors.16 A 
documentary on the Barnes case, 
“The Art of the Steal,” suggested 
that the Pennsylvania AG may have 
been persuaded by a governor 
who favored the move in order to 
create a tourist attraction in the 
heart of Philadelphia.17 Like many 
other states, Pennsylvania does 
not afford private citizens stand-
ing to sue to enforce a charitable 
purpose. If AGs are questionable 

representatives to enforce trust 
provisions against trustees, who 
can or should? This issue warrants 
greater attention.18 There are sev-
eral possibilities.

Relator Actions, Derivative Suits

Some states, such as California 
and Massachusetts, have passed 
statutes allowing relator actions to 
aid the AG’s enforcement of chari-
ties. A relator is a party permitted 
to proceed in the name of the pub-
lic or the AG when the legal power 
to sue rests solely with the AG.19

A relator may take an active role 
and must pay litigation costs but 
cannot sue if the attorney general 
declines to proceed.20

For charities created by non-
pro� t corporations, members of 
the organizations have been gener-
ally recognized as having an inter-
est in the entity, with the right to 
bring derivative suits to enforce 
a charity’s purpose, similar to a 
shareholder’s right in a for-pro� t 
corporation.21 Such representatives 
of the “public,” however, may not 

truly reflect the interests of the 
broader public. And, of course, 
they are inapplicable in privately 
created public trusts.22

Special Interest Doctrine

When applied liberally, the most 
useful method of allowing private 
individuals to stand in for the pub-
lic is the special interest doctrine.23

Does the party have a speci� ed 
“interest” or “stake” in the char-
ity? If a party quali� es, then it can 
become the representative for all 
charitable bene� ciaries. Generally, 
courts look to the remedy sought, 
the nature of the acts complained 
of, the presence of bad faith, the 
suitability of the AG as an available 
and effective party and the nature 

of the bene� tted class and its rela-
tionship to the charity.24 Potential 
plaintiffs must either be members 
of a small, identi� able class, or per-
sons or entities directly harmed by 
a breach of the trust. The nature of 
the plaintiff’s interest in the charity 
is the key element and was used 
in the Corcoran case to determine 
that current students, employees 
and faculty had a direct economic 
stake in the merger and thus spe-
cial interest.25 Application of the 
special interest doctrine varies 
from state to state, with some 
applying it liberally while others, 
like New York, use a more narrow 
construction.

New York’s Narrow Application

The special interest doctrine 
was first adopted in the court’s 
decision in Alco Gravure v. Knapp 
Foundation, which held that a mere 
member of the public or possible 
bene� ciary is “not entitled to sue 
for enforcement of the trust.”26 The 
plaintiffs were only granted stand-
ing because they are entitled to a 

preference in the distribution of 
funds and the class of potential 
bene� ciaries were sharply de� ned 
and limited in number.27 Lower 
courts have continued this restric-
tive interpretation.

New York’s Cooper Union is 
currently embroiled in a battle 
to determine, inter alia, whether 
a group of students, alumni and 
tenured faculty, The Committee to 
Save Cooper Union have standing 
to sue its trustees for the 2013 deci-
sion to begin charging tuition and 
to enforce the 1859 deed of trust 
by Peter Cooper which, they argue, 
established the university as “free 
to all who shall attend.” The com-
mittee is also seeking an account-
ing from the trustees.28

The trustees’ have challenged 
the committee’s standing, arguing 
that the New York AG is the only 
party with standing to enforce 
founding documents and that the 
special interest doctrine is inap-
plicable because the committee is 
not “a limited, well-de� ned group 
of bene� ciaries with a preference 
to the charitable assets of Cooper 
Union.” The committee responded 
that students and faculty constitute 
a “limited number” of persons, and, 
unlike the general public, they have 
a “tangible stake in the matter.” 
This matter is currently sub judice.

Conclusion

The lack of public accountabil-
ity by charitable institutions and 
the historic resistance to allow 
individuals legal standing as pub-
lic bene� ciaries has been widely 
recognized.29 The Corcoran and 
Barnes cases demonstrate situ-
ations where cy pres was essen-
tially a fait accompli. By the time 
the petitions reached the court, it 
was too late, for � nancial reasons, 
to continue in the same vein. The 
only remaining questions were 
which proposal best met the 
grantor’s intent but, perhaps more 
important, not how the situations 
became so grave as to warrant cy 
pres. Cooper Union presents an 
effort, albeit belated, to avoid 
such drastic results. These cases 
bring to the foreground important, 
unsettled issues, not only in afford-
ing adequate representation of the 
public’s interest in cy pres cases 

like Corcoran and Barnes, but also 
in charitable enforcement cases 
like Cooper Union. Thoughtful 
consideration, including the pos-
sibility of legislative action, may 
well be warranted. 
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These cases bring to the foreground important, 
unsettled issues, not only in aff ording adequate 
representation of the public’s interest in cy pres 
cases like Corcoran and Barnes, but also in charitable 
enforcement cases like Cooper Union.

A plan to bequeath an interest in a closely held 
business to a private foundation necessarily requires 
consideration of whether the foundation will need 
to divest itself of the interest after the client’s death, 
and if so, how that divestment will occur.

to remove his father and void these 
documents. The issue boiled down 
to Astor’s mental capacity. Need-
less to say, the � ghting between 
the father and son carried forward 
once Astor passed away, tying up 
the distribution of her estate. 
Ultimately, the New York County 
Supreme Court found Anthony D. 
Marshall guilty of fraud and con-
spiracy charges against Astor’s 
estate, as well as � rst-degree grand 
larceny. He was sentenced to one 
to three years in prison in 2009, 
which was affirmed on appeal. 
According to a New York Time’s 
Article dated Dec. 1, 2014, Anthony 
D. Marshall served two months 
in Fishkill Correctional Facility 
in 2013, before he was approved 
and released for medical parole. 
He recently passed away on Nov. 
30, 2014, at the age of 90.

Astor’s case is one of many that 
encompasses elder abuse, duress, 
fraud, and stealing of assets. This 
is why it is extremely important for 
the practitioner to safeguard his 
client’s � nal wishes by following 
the tips herein. Again, following 
these procedures does not guaran-
tee that there will not be a contest; 
however, contests are unlikely to 
survive if the attorney draftsman 
has extensive notes document-
ing the client’s mental condition, 
demeanor and most importantly 
directions upon his or her demise, 
with the reasoning therein. 

•••••••••••••••••••••••••••••
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of all her property. While they were 
married and residing in Texas, the 
couple bought from the decedent’s 
parents New York real property 
that had been in the decedent’s 
family for generations. When the 
couple divorced in 2007, the prop-
erty was awarded to the decedent, 
who relocated there permanently 
until her death in 2010.

No will was found by the dece-
dent’s family after her death, and 
her parents were awarded letters 
of administration. They renounced 
their interest in the decedent’s 
New York property so it would 
pass to her brothers. After her 
ex-husband learned of her death, 
the decedent’s former father-in-
law offered the 1996 will for pro-
bate. The decedent’s parents and 
brothers objected, but a divided 
Appellate Division affirmed the 
Surrogate’s holding to dismiss 
the objections. According to the 
majority, the statute is clear and 
unambiguous in omitting the rela-
tives of an ex-spouse, even “if we 
could assume that the ex-husband 
might someday inherit or obtain 
the property from [his father].”

In a strongly-worded dissent, 
the dissenting judge pointed out 
that the ex-husband’s claim to be 
“shocked” to discover that his 
father was the decedent’s sole ben-
e� ciary was “simply incredible”; 
that the evidence suggested that 
the ex-husband’s family hid the 
will until they learned of the dece-
dent’s death about 8 months after 
her passing when her ex-husband 
“decided to Google [decedent’s] 
name [to] see … what came up and 
her obituary came up”; and that 
the father-in-law was petitioner in 
name only, the true party in inter-
est being the ex-husband, who was 
barred under EPTL §5-1.4 from tak-
ing under his former wife’s will. 
According to the dissent, admit-
ting the 1996 will to probate was 
“manifestly unjust and inequitable 
… [and] would defeat the purpose 
and spirit of EPTL §5-1.4.”

Several professional organi-
zations are currently reviewing 
whether EPTL  §5-1.4 should be 
revised. Although Texas law was 
inapplicable in Lewis, that state’s 
probate code provides that, after 
divorce, all will provisions (includ-
ing � duciary appointments) must 
be read as if the former spouse 
and each relative of the former 
spouse who is not a relative of the 
testator predeceased the testa-
tor.10 The Uniform Probate Code 
revokes testamentary bequests 
to the former spouse, as well as 
bequests to the former spouse’s 
relatives.11 Another approach might 
be to have a rebuttable presump-
tion that relatives of an ex-spouse 
are excluded, although that would 
result in uncertainty compared to 
a bright line rule. Any rule would 
of course be a default rule, subject 
to contrary expression.

And therein lies the remind-
er and the lesson: Divorced 
spouses must give immediate 
attention to their planning doc-
uments, to ensure they reflect 
their intent.

6. Enforceability of Charitable 
Pledges: A Lesson for Charities.

Despite judicial acknowledge-
ment of the widely recognized 
public policy favoring enforce-
ment of charitable pledges, 
the court in Estate of Kramer12

refused to enforce a decedent’s 
$1,800,000 pledge and promis-
sory note (together, the sub-
scription). The subscription, in 
furtherance of a building project 
at the Educational Institute Ohol-
ei Torah—Oholei Menachem, 
was signed in August 2006, and 
the decedent died in February 
2008. According to the court, the 
rationale underpinning enforce-
ment of a pledge is based on the 
theory of unilateral contract: A 
pledge is not a contract, but an 
offer to contract, which, when 
acted upon by incurring liabil-
ity, becomes a binding obliga-
tion. Accordingly, the question 
before the court was whether the 
charity accepted the subscrip-
tion by acting in reliance thereon, 
the burden being on the charity 
to demonstrate prima facie reli-
ance. The court identi� ed three 
sets of cases where charitable 
pledges had been enforced by 
the courts:

1. Those where substantive 
progress had been accom-
plished towards the chari-
table purposes for which the 
pledges were received (such 
as where a building was actu-
ally built or construction was 
underway or a construction 
loan was obtained);
2. Those where partial pay-
ments in satisfaction of the 
pledges were made (accep-
tance of which created a bilat-
eral contract); and
3. Those where facts demon-
strated actions in reliance by 
the donees, as well as partial 
payment by the donors (such 
as where partial payment for a 
construction project had been 
paid and the building had been 
constructed).
In Kramer, the court found that 

the charity failed to demonstrate 
the required “proof of meaningful 
and substantive actions in reliance 
[of the subscription]:” The charity 
had not begun construction, had 
not engaged any building profes-
sionals and had not incurred any 
legal, � nancial or contractual obli-
gations with respect to the building 
project, which the court described 
as “a hoped-for occurrence, an 
expectation of uncertain fruition.”

This case should serve as an 
important reminder to charities 
that, without support to estab-
lish the requisite legal relation-
ship, they cannot assume that a 
signature on a pledge card will be 
enforceable.

7. Recognition for Children 
Born After the Death of a Genetic 
Parent: Legislation Enacted.

As a result of scienti� c advanc-
es, a child can be conceived after 
the death of one or both of the 
child’s genetic parents with stored 
genetic material. With continued 
technological developments and 
increasing demand for sophisticat-
ed storage techniques—Facebook 
and Apple, for example, announced 
that they will pay for their female 
employees to freeze their eggs—
the number of children born after 
the death of their genetic parents 
can only be expected to rise. The 
law enacted on Nov. 21, 2014 clari-
� es the circumstances under which 
a child born after the death of a 
genetic parent will be considered a 
child of that parent for inheritance 
and succession purposes.13

Under the new law, a child will 
be considered a distributee of the 
genetic parent and a child of the 
genetic parent for purposes of class 
gifts in dispositive instruments, if 
the following four conditions are 
satis� ed:

1. In a written instrument 
signed not more than seven 
years before death, the genet-
ic parent must (a) expressly 
consent to the use of the 
genetic material for posthu-
mous reproduction and (b) 
authorize a person to make 
decisions about the use of 
the genetic material after 
the genetic person’s death 
(the statute includes a model 
form of written instrument, 
the authority under which is 
revoked by divorce);
2. Within seven months of the 
issuance of letters, the person 
authorized to make decisions 
must give notice of the exis-
tence of the stored genetic 
material to the personal rep-
resentative of the genetic par-
ent’s estate;
3. Within seven months of the 
issuance of letters, the autho-
rized person must record the 
writing in the Surrogate’s 
Court; and
4. The genetic child must be 
in utero within 24 months or 
born within 33 months of the 
genetic parent’s death.

With regard to dispositive instru-
ments in which the genetic parent 
was not the creator, the provision 
is effective for wills of individuals 
dying after Sept. 1, 2014, or lifetime 
trusts executed after that date. For 
instruments created by the genetic 
parent, the law will apply regard-
less of date.

8. Statutory Residency: Land-
mark Court of Appeals Decision 
and New Nonresident Audit 
Guidelines.

New York generally taxes resi-
dents on their worldwide income. 
There are two separate and inde-
pendent bases on which an indi-
vidual can be taxed as a resident: 

(1) the individual is domiciled in 
New York or (2) the individual is 
a nondomiciliary who satis� es the 
statutory residency test. That test 
has two prongs: The nondomicili-
ary must (a) maintain a permanent 
place of abode in New York and
(b) spend 184 days or more in the 
state during the taxable year.14

There are two components of per-
manence that must be satis� ed in 
order to establish that a taxpayer 
is “maintaining a permanent place 
of abode”:

• Physical attributes of the 
dwelling; and
• Nature of the taxpayer’s rela-
tionship to the dwelling.

“Physical attributes” has been 
interpreted to relate to the nature 
of the residence and whether it is 
objectively suitable for year-round 
living, not the taxpayer’s actual use 
of it.15

Regarding the nature of the 
taxpayer’s relationship to the 
dwelling, guidance is provided 
in the Nonresident Audit Guide-
lines, issued by the New York 
State Department of Taxation and 
Finance. The department issues the 
guidelines to ensure uniformity and 
consistency in the examination of 
nonresident returns. According to 
the guidelines themselves: “… they 
have no legal force or effect, but 
are generally binding on audit 
staff who are expected to follow 
the rules and procedures outlined 
in the guidelines when conducting 
an audit.” The latest version of 
the guidelines was issued in June 

2014.16 The guidelines set out a 
list of seven factors to consider in 
evaluating the taxpayer’s relation-
ship to the dwelling: ownership, 
property rights, contribution to 
maintenance, relation to other 
occupants, registration for govern-
ment or business purposes (such 
as mail, voter and car registra-
tion or phone service), dedicated 
separate space/personal items, and 
unfettered access.

The statutory residence test was 
the test at issue in the landmark 
decision of Gaied v. Tax Appeals 
Tribunal.17

John Gaied was a New Jersey 
domiciliary who worked in New 
York. In 1999, he purchased a 
three-unit apartment building in 
New York. His parents occupied 
the � rst � oor apartment, and he 
rented out the basement and sec-
ond � oor. He paid the expenses of 
the apartment for his dependent 
parents, who had no other means 
of support. He had no bedroom, 
or even a bed in the apartment, 
and kept no clothing or person-
al belongings there. When he 
occasionally spent nights at the 
apartment at the request of his 
parents due to their health con-
cerns, he slept on a couch. Gaied 
did spend over 183 days in New 
York for business, so the matter 
turned on whether the apartment 
could be considered a permanent 
place of abode. The Tax Appeals 
Tribunal determined that he did 
maintain a permanent place of 
abode, � nding it signi� cant that he 
maintained and owned the prop-
erty, and had unfettered access to 
it (despite his actual infrequent 
use). In a 3-2 decision, the Appel-
late Court ruled in favor of the 
Tribunal. Gaied appealed to the 
Court of Appeals, which examined 
the Tax Tribunal’s interpretation 
of “permanent place of abode” 
as meaning that a taxpayer need 
not “reside” in the dwelling, but 
only maintain it. The review of 
the Court of Appeals was limited 
to whether that interpretation 
comports with the meaning and 
intent of the statutes involved. 
The court concluded that there 
was no rational basis for the Tri-
bunal’s interpretation. According 
to the court, a permanent place of 
abode must relate to the taxpayer. 
In other words, a mere ownership 
interest is not sufficient; there 
must be some basis to conclude 
that the residence was utilized as 
the taxpayer’s residence:

The legislative history of the 
statute, to prevent tax evasion 
by New York residents … sup-
ports the view that in order for 
a taxpayer to have maintained 
a permanent place of abode in 
New York, the taxpayer must, 
himself, have a residential 
interest in the property.

The most significant update 
between the 2014 Nonresident 
Audit Guidelines and the previous 
2012 version is to memorialize the 
department’s reaction to the Court 
of Appeals decision in Gaied. Sur-
prisingly, the guidelines provide 
that the court’s � nding (that there 
must be some basis to conclude 
that the residence was utilized as 
the taxpayer’s residence) is “con-
sistent with current Audit policy 
that the taxpayer must have a 
relationship to the dwelling for it 
to constitute a permanent place of 
abode.” The 2014 guidelines make 
it clear that possession of property 
rights and the making of contribu-
tions, while important aspects to 
be considered in evaluating a rela-
tionship to a residence, by them-
selves “would not necessarily make 
a dwelling a [permanent place of 
abode] without more.” However, 
the examples given to illustrate 
the department’s views seem to 
belie their assertion that their 
interpretation is consistent with 
the court in Gaied:

Example 1 describes taxpayers 
who occasionally use an apartment 
in New York City for cultural events, 
rather than driving back to their 
home in New Jersey. The depart-

ment concludes: “A residence 
that is owned and maintained by 
a taxpayer with unfettered access 
will generally be deemed to be a 
permanent place of abode regard-
less of how often the taxpayer uses 
it.” (emphasis added)

Example 2 describes a taxpayer 
who moves to Florida, lists her New 
York home for sale and no longer 
resides there. Because the tax-
payer has unfettered access and 
“no one else is using it as residence 
currently” (italics in guidelines), the 
department concludes that the tax-
payer retains a residential interest 
and that the home would consti-
tute a permanent place of abode.

In Example 3, the department 
posits the same facts as Example 
2, except that the home contents 
were moved to the Florida resi-
dence and the New York home was 
vacant. In those circumstances, the 
guidelines provide that the tax-
payer would not have a residen-
tial interest in the New York home 
because it would not be reasonable 
to expect her to use a vacant home 
despite having unfettered access.

Example 4 closely mimics the 
situation in Gaied: Instead of 
John who lives in New Jersey, the 
guidelines posit Jim, who lives in 
Connecticut. Like John, Jim works 
in Manhattan, buys an apartment 
for his elderly mother, is the legal 
owner, pays all the expenses, has 
a key and occasionally sleeps on 
the couch when visiting. Accord-
ing to the department, despite the 
presence of a number of factors 
that would indicate it is a perma-
nent place of abode—ownership, 
maintenance, unfettered access, 
actual use—the property does 
not constitute a permanent place 
of abode: “… the overriding point is 
that the residence is used primarily
by the mother and the taxpayer’s 
occasional use should not change 
its character.”

Although Example 4 should 
give some comfort to those who 
hold legal title to property that is 
used by others (like parents who 
own an apartment occupied by 
a child), it seems clear that the 
department is still focused on the 
ability to use the property, rather 
than actual use. Query whether 
that view is really consistent with 
the Court of Appeals holding that, 
given the legislative history of the 
statute—“to prevent tax evasion 
by New York residents” (emphasis 
in original)—there must be some 
basis to conclude that the residence 

was utilized as the taxpayer’s resi-
dence. Can property be utilized as 
a residence without actual use? In 
the Department’s Example 2, query 
how unfettered access can be suf� -
cient if a taxpayer does not actually 
use the residence?

9. Dramatic Fiduciary Income 
Tax Changes Effected with 2014-
2015 Budget.

Perhaps the most dramatic 
changes of this legislative session 
were those effected on March 31, 
2014, when the New York State 
legislature passed the Executive 
Budget for 2014-2015.

Under existing New York Tax 
Law, an income tax is imposed on 
the income of a “resident trust,” 
which includes a trust created by 
a New York domiciliary. However, 
prior law provided that a resi-
dent trust would be exempt from 
tax if three conditions were met: 
(1) there were no New York trust-
ees, (2) there was no trust property 
located in New York, and (3) there 
was no New York source income.

The Executive Budget includes 
changes to the taxation of resident 
trusts. While it does not impose a 
tax at the trust level, the new law 
does tax distributions of accumu-
lated trust income to New York 
bene� ciaries of these exempt resi-
dent trusts.18 However, with capital 
gains apparently not subject to the 
accumulation tax and a number of 
potential strategies to reduce or 
eliminate the tax on accumulated 
income, establishing an exempt 
resident trust in a jurisdiction 
like Delaware can still be a very 
effective strategy for New York resi-
dents. Note also that the founda-
tion for trust taxation in New York 
is the creation of a trust by a New 
York testator or grantor.19 Except 
for source income, New York will 
generally not tax trusts created by 
nonresidents.20 Accordingly, for resi-
dents of other states, New York is 
an attractive jurisdiction in which 
to consider creating trusts.

10. Dramatic Changes to Trusts 
& Estates Laws Effected with 
2014-2015 Budget, and New York 
State Department of Taxation and 
Finance Guidance.

Estate Tax Exclusion Increases, 
But “Cliff” Impact Can Be Dramatic. 
The Executive Budget increases 
the New York estate tax exclusion 
amount over the next several 
years.21 The exclusion amount 
was increased from $1 million to 
$2,062,500 for individuals dying 
after April 1, 2014. The amount 
increases to $3,125,000 for indi-
viduals dying after April 1, 2015, 
to $4,187,500 for individuals dying 
after April 1, 2016, and to $5,250,000 
for individuals dying after April 1, 
2017 and before Jan. 1, 2019. After 
Jan. 1, 2019, the New York exclu-
sion amount will be linked to fed-
eral exclusion amount (projected 
in 2019 to be $5.9 million), includ-
ing inflation indexing. However, 
the New York estate tax computa-
tion contains an estate tax “cliff”: 
estates that are less than or equal 
to the New York estate tax exclu-
sion amount will pay no tax, but 
the credit for New York taxable 
estates that are between 100 and 
105 percent of the basic exclusion 
amount is rapidly phased out and 
eliminated entirely if the New York 
taxable estate exceeds 105 percent 
of the basic exclusion amount.22

On Aug. 25, 2014, the New York 
State Department of Taxation and 
Finance issued a Technical Memo-
randum23 (TSB) to summarize and 
clarify the changes effected by the 
enactment of the Executive Budget. 
The TSB contains examples that 
illustrate the operation of the credit 
for an estate that is less than the 
basic exclusion amount (cur-
rently $2,062,500), and an estate 
that exceeds the basic exclusion 
amount by less than 5 percent, as 
follows:

Example 1: A taxable estate of 
$1,525,120 will pay no estate tax 
because the taxable estate is less 
than the basic exclusion amount. 
The applicable credit is equal to 
the amount of the tax.

Example 2: A taxable estate of 
$2,100,000 exceeds the basic exclu-
sion amount by less than 5 percent, 
and is subject to a credit phase-out. 
The applicable credit is less than 
the estate tax due, resulting in a 
tax liability of $49,308.

What is not spelled out in these 
examples is the dramatic effect of 
the cliff. In the � rst example, a tax-
able estate of $2,062,500 would also 
have paid no tax, compared with 

second example of a $2,100,000 
estate, which would have a 
$49,308 tax liability. The tax liability 
($49,308) exceeds the increase in 
value from $2,062,500 to $2,100,000 
($37,500).

Also dramatic but not spelled 
out is the tax liability if the hypo-
thetical estate was to exceed 105 
percent of the basic exclusion 
amount ($2,165,625): An estate of 
$2,165,650 would have an estate 
tax liability of $112,052. As per 
the second example, an estate of 
$2,100,000 would have a $49,308 tax 
liability. The increased tax liabil-
ity of $62,744 ($112,052 - $49,308) 
approximates the increase in value 
from $2,100,000 to $2,165,650 
($65,650). The increase in the value 
of the estate is almost entirely 
eaten up by taxes.

A Disappearing Estate Tax? Note 
that the estate tax may disappear
after March 31, 2015: The estate 
tax rate schedule is expressed to 
apply to individuals dying between 
April 1, 2014 and March 31, 2015.24

There is no rate schedule for indi-
viduals dying after March 31, 2015. 
Action is required to prevent the 
possible elimination of the estate 
tax for those dying outside the 
expressed timeframe.

Gift Add-Back. The New York 
gross estate of a deceased resident 
will be increased by the amount of 
any taxable gift made within three 
years of death, if the decedent is 
a New York resident at the time 
the gift is made and at the time of 
death.25 Although New York estate 
taxes are generally deductible 
against the federal estate tax liabil-
ity, the estate tax attributable to 
the gift add-back does not seem to 
be deductible under Internal Rev-
enue Code §2058. The result is that 
gifts added back will potentially be 
subject to the full maximum 16 per-
cent estate tax rate, without any 
offsetting federal deduction. The 
three-year look-back applies only 
to gifts made on or after April 1, 
2014 and before Jan. 1, 2019. The 
way the budgetary language was 
drafted, there appeared to be a 
lack of parity with the estate tax 
regime: Gifts by a New York resi-
dent of out-of-state real property 
or tangible personal property were 
not speci� cally excluded from the 
gift add-back, but out-of-state real 
and tangible property are speci� -
cally excluded from the New York 
gross estate for New York estate 
tax purposes.

The TSB clari� es that gifts are 
not added to the gross estate if 
they consisted of real or tangible 
property having a location outside 
New York.
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The law enacted on Nov. 21, 2014 clarifi es 
the circumstances under which a child born after 
the death of a genetic parent will be considered 
a child of that parent for inheritance and succession 
purposes.


