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In 2011, the executive, legislative and judicial 
branches of the U.S. government focused 
their not inconsiderable efforts on the 

regulatory regime surrounding investment 
advisers. This article provides an overview 
of selected court decisions, and regulatory 
and legislative actions significantly affecting 
the asset management business.

Private Right of Action

An investor’s private right of action for 
securities fraud has been judicially created 
by courts in cases where no such remedy is 
explicitly provided for in the law. In 2011, courts 
in Curran v. Principal Management Corporation1 
and Janus Capital Group v. First Derivative 
Traders2 have narrowed the application of these 
rights, giving investment advisers bright line 
rules in determining their liability under the 
causes of action brought therein. 

Curran is a case of first impression decided by 
the U.S. District Court for the Southern District 
of Iowa on Jan. 24, 2011. Plaintiff sought to assert 
a private right of action pursuant to §36(b) 
of the Investment Company Act of 1940 (the 
ICA Private Right of Action) for an investment 
adviser’s alleged breach of fiduciary duty. Judith 
Curran invested in a fund of funds advised by 
Principal Management Corporation (Principal), 
and held, through the fund of funds, interests 
in underlying funds that paid advisory and 
distribution fees to Principal. 

The issue before the court was whether the 
plaintiff qualified as a “security holder” for 
purposes of the ICA Private Right of Action by 
holding shares of the underlying funds through 
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the fund of funds or, alternatively, by being a 
party to an “investment contract” with the 
underlying funds in that there is “a contract, 
transaction or scheme whereby [the plaintiff] 
invests [her] money in a common enterprise and 
is led to expect profits solely from the efforts 
of the promoter or a third party.” 

The court held that a person is not a “security 
holder” of a fund if such person holds his or 
her shares in such fund indirectly, through a 
fund of funds, and does not enjoy any of the 
incidents of ownership or possession in the 
fund, such as voting rights and the right to 
distributions. It further held that, despite the 
plaintiff’s asserted complete dependence on the 
“efforts and success of the investments in the 
Underlying Funds,” a person is not a “security 
holder” of an investment contract unless such 
person is a party to an agreement or instrument 
qualifying as such. Curran is notable in that it 
limits the scope of an investment adviser’s 
fiduciary duty to investors directly holding 
securities of a private fund. 

In Janus, the U.S. Supreme Court further 
narrowed the attribution of liability for 
false and misleading statements under Rule 
10(b)(5) of the Securities Exchange Act of 1934 
(the Exchange Act). First Derivative Traders 
(First Derivative) sought damages against 
Janus Capital Management LLC (Janus), the 
investment adviser to Janus Investment Fund 
(the Janus Fund), for allegedly false statements 
in a prospectus filed by the Janus Fund. 

The Court held that liability for securities 
fraud under Rule 10(b)(5) may only be imposed 
on the “maker” of false and misleading statements 
and that a “maker” of a statement is the person 
or entity who has the “ultimate authority over 
the statement, including its content and whether 
and how to communicate it.” The Court further 
went to state that “without control, a person or 
entity can merely suggest what to say, not ‘make’ 
a statement in its own right.” It characterized 
Janus as “one who prepares or publishes a 
statement of behalf of another” and is, therefore, 
not the maker of such statements. 

While taking note of the “well recognized 
and uniquely close relationship” between 
Janus and the Janus Fund (the officers of the 
Janus Fund were also officers of Janus), the 
Court nevertheless rejected the conclusion 
that such close relationship would result in the 
attribution of the statements to Janus where 
corporate formalities were observed and the 
Janus Fund’s board of trustees included more 
than the required number of independent 
trustees. The Court refused to expand the 
scope of Rule 10(b)(5) based solely on the 
significant influence customarily exercised by an 
investment adviser over the fund it advises and 
deferred to Congress the reapportionment of 
any liability for securities fraud based thereon. 
The Court further noted that First Derivative’s 
theory of liability is more properly founded on 
§20(a) of the Exchange Act, rather than Rule 
10(b)(5), wherein liability is imposed on the 
controlling person for the securities violation 
of a controlled person. 

The court in In re Optimal U.S. Litigation3 
applied Janus’s holding in a class action case 
where plaintiffs asserted, amongst others, 
federal securities fraud claims against optimal 
Investment Management Services, S.A. (oIS), 
investment adviser to optimal Multiadvisors 
Ltd. (Multiadvisors), for materially misleading 
statements in the Explanatory Memoranda 
(EMs) issued by Multiadvisors. 

The plaintiffs argued that oIS had “ultimate 
authority” over the materially misleading 
statements in the EMs in that oIS owned 100 
percent of the voting shares of Multiadvisors, 
oIS could appoint and remove the directors of 
Multiadvisor at will, and Manual Echeverria, 
oIS’s CEo, was a director of Multiadvisors and 
executed agreements on behalf of both oIS and 
Multiadvisors. The plaintiffs further argued that 
there was an attribution of the statements to 

oIS in that oIS was listed in the cover page of 
the EMs, facts were disclosed pointing to the 
control by oIS of Multiadvisors, and Echeverria 
assumed responsibility for the statements in his 
capacity as a director of Multiadvisors. 

The court rejected both arguments, declining 
to extend liability under Rule 10(b)(5) and 
finding Janus controlling. The court noted that 
it is the board of directors of Multiadvisors who 
had the “ultimate authority” to issue the EMs, 
not oIS, in its capacity as the sole shareholder 
of Multiadvisors. Further, the court held that the 
attribution to oIS of the statements in the EM 
are insufficient to impose liability in that oIS was 
listed as one of several support professionals, 
the EM listed oIS as the investment adviser and 
Multiadvisors as the issuer, and Echeverria’s 
statements as a director of Multiadvisors may 
not be imputed, without more, to oIS. The 
court, however, permitted plaintiffs’ claims 
against oIS under §20(a) of the Exchange Act. 
Both Janus and In re Optimal reaffirm the need 
for investment advisers to strictly observe 
corporate formalities so as to ensure that their 
management entity and the funds they advise 
remain separate legal entities.

LinkedIn, Facebook and Twitter

Not surprisingly, the use of social media by 
investment advisers is increasing. In a study 
released by Massachusetts on July 6, 2011, 44 
percent of state registered investment advisers 
in Massachusetts use at least one form of social 
media, with 41 percent of those using LinkedIn, 
14 percent Facebook and 8 percent Twitter.4 

To date, no regulatory guidelines exist 
regarding the use of social media by investment 
advisers other than the anti-fraud rules 
on advertising under Rule 206(4)-1 of the 
Investment Advisers Act of 1940 (the Advisers 

Act). Unlike broker-dealers who are subject to 
the oversight and supervision of the Financial 
Industry Regulatory Authority (FINRA), 
investment advisers are not subject to the 
oversight and supervision of a self regulatory  
organization (SRo). 

This is expected to change. on Sept. 7, 2011, 
U.S. Rep. Spencer Bachus, R-Ala., introduced 
the Investment Adviser oversight Act of 2011 
(the Bachus Bill)5 seeking to provide one or 
more SRos to oversee investment advisers. 
If adopted, the Bachus Bill would require 
all registered investment advisers (state 
and federal) to register with an investment 
adviser SRo, subject to certain exemptions. 
The foregoing SRo registration would not be 
required of investment advisers that, amongst 
others, have 90 percent or more of its assets 
under management attributable to:

(1) registered investment companies; 
(2) non-U.S. persons; 
(3) clients with investments exceeding 

$25 million;
(4) religious, educational, benevolent, 

fraternal, charitable, or reformatory entities;
(5) stock pension plans and collective 

trusts; 
(6) hedge funds and private equity funds; and 
(7) venture capital funds. 
Investment advisers also registered, or 

controlled by persons registered, as a broker-
dealer under §15 of the Exchange Act will not 
be eligible for an exemption from registration 
with an investment adviser SRo.

In light of FINRA’s campaign for its 
appointment as one of such SRos, investment 
advisers who are or are contemplating using 
social media may want to review FINRA’s 
Regulatory Notice 11-39 to determine what, 
if any, operational changes must be made to 
their business activities. Under Regulatory 
Notice 11-39, broker-dealers must retain written 
records of any communication posted on their 
social media websites constituting a business 
communication, review and monitor the use 
of social media by associated persons for 
business purposes, and manage third-party 
links from, and data feeds into, their social 
media websites.6 

In contrast, the Massachusetts study found 
that 69 percent of its state registered investment 
advisers did not have written record retention 
policies, 57 percent did not retain content 
posted on social media websites operated by 
such advisers, 68 percent did not have written 
policies governing the use by employees of social 
media, 52 percent did not monitor or review 
social media content posted by employees for 
business related purposes, and 71 percent did 
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not monitor or review social media content 
posted by third parties on such adviser’s social 
media websites. 

Registration of Investment Advisers

Pursuant to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act, 
investment advisers who formerly relied on 
the exemption from registration provided by 
§203(b)(3) of the Advisers Act7 (the Private 
Fund Adviser Exemption) would be required to 
register with the U.S. Securities and Exchange 
Commission (SEC) unless such investment 
advisers can rely on one of the exemptions 
adopted under the SEC’s final rules, effective 
July 21, 2011. The foregoing final rules exempt 
from registration an investment adviser who 
(a) is deemed to be a family office,8 (b) is a 
foreign adviser without a place of business 
in the U.S. and advises no more than fifteen 
U.S. clients and private fund investors having 
aggregate assets under management (AUM) 
of less than $25 million,9 (c) solely advises 
qualifying venture capital funds,10 or (d) solely 
advises private funds with AUM of less than 
$150 million.11 

U.S. Reps. Robert Hurt, R-Va., and Jim Cooper, 
D-Tenn.) believed that, despite the foregoing 
exemptions, the registration requirements for 
advisers to private equity funds may negatively 
impact capital fundraising by small businesses. 
on March 26, 2011, they introduced bi-partisan 
legislation, the Small Business Capital Access 
and Job Preservation Act (the Hurt-Cooper 
Bill),12 seeking to exempt all private equity fund 
advisers from registration while preserving 
the right of the SEC to require reports from 
such advisers as the SEC may determine to be 
necessary and appropriate for the protection 
of investors. 

In order to accommodate the increased 
number of investment advisers required to 
register with the SEC, Dodd-Frank requires 
an investment adviser with AUM between $25 
million and $100 million to switch its registration 
from the SEC to its state securities authorities 
unless it is not required to be registered as an 
adviser with its state securities authorities or it 
is not subject to examination as an adviser by 
such state securities authorities. The SEC has 
deemed New York as a state whose investment 
advisers are “not subject” to examination.13 

Prior to the enactment of Dodd-Frank, New 
York investment advisers were exempt from 
state registration if they are, amongst others, 
registered with the SEC, exempt under the 
Private Fund Adviser Exemption or have had, 
during the preceding 12 months, no more than 
five advisory clients in New York, exclusive 
of institutional clients.14 Accordingly, with 
the elimination of the Private Fund Adviser 
Exemption, New York state registration would 
be required of investment advisers in New York 
if they advise more than five clients during 
the preceding 12 months but have assets 
under management of less than $25 million, 

and SEC registration would be required if such 
investment advisers have AUM exceeding $25 
million (regardless of the number of advisory 
clients) and are not able to rely on an exemption 
from registration under the Advisers Act.

Reporting Obligations of Advisers

Advisers to private funds, though exempt 
from registration, are nevertheless required 
to file reports with the SEC, using Form ADV, 
disclosing, amongst others, their AUM by 
client type, approximate percentage of their 
non-U.S. clients, and the types of investment 
about which they have provided advice during 
the reporting period.15 Additional reporting 
obligations, using Form PF, are imposed on 
advisers to private funds required to register 
under the SEC.16 Small private advisers are 
required to disclose basic information on the 
private funds they advise on an annual basis, 
while large private advisers are required to 
provide more detailed information. The 
amount and frequency of disclosure required 
of large private advisers depends on the type 
of private fund managed (i.e., hedge funds, 
liquidity funds, or private equity funds). Large 
private advisers are advisers who have assets 
under management of at least (a) $1.5 billion 
attributable to hedge funds, or (b) $1 billion 
attributable to liquidity funds and registered 
money market funds, or (c) $2 billion to private 
equity funds. 

Conclusion

The year 2011 has proven to be a tumultuous 
year for investment advisers and other industry 
participants in the asset management business. 
The year 2012 promises to be more so. In 
particular, it is expected that the question 
of whether there will be SRos for investment 
advisers, and whether FINRA would be one of 
such SRos, will continue to be hotly debated 
within the industry. Investment advisers and 
other industry players should stay in contact 
with their securities law counsel given the fast 
changing regulatory landscape applicable to 
their business and activities.
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